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CHAPTER l. 
Of the Origin and Antiquity of Fines. 


1. HEN landed property firſt be- G, in f 
came the ſubje& of alienation, Fines. 
it was found neceſſary to adopt ſome au- 
thentic mode of transfer, which might ſe- 
cure the poſſeſſion, and evince by title of 


the purchaſer, 


By the ancient common law a charter 
of feoffment was in general the only writ- 
ten inſtrument, whereby lands were tranſ- 
ferred or conveyed; but although this 
aſſurance derived great authenticity fror 
the number of witnefſes by whom it was 
uſually atteſted, and the ſolemn and pub- 
lic manner in which livery of ſeiſin was 
uſually given: yet ſtill it may be ſuppoſed 
that" inconveniences would frequently ariſe, 
either from the loſs of the charter itſelf, 

Vor. 1. B or 


Chap. . 


Fines. 


or from the difficulty of proving it after 2 
lapſe of years. Theſe circumſtances pro- 
bably induced men to look out for ſome 
other ſpecies of aſſurance which ſhoyld be 
more ſolemn, more laſting, and more 
eaſy to be proved than a charter of feoft- 
ment. e | 


2. Experience muſt ſoon have diſcovered 
that no title could be ſo ſecure and noto- 
rious, as that which: had been queſtioned 


by an adverſe party, and ratified by the 


determination of a Court of Juſtice: and 
the ingenuity of mankind ſoon found out a 
method of deriving the ſame advantages 
from a fictitious proceſs. 


To effect this purpoſe the following plan 
was adopted; a ſuit was commenced con- 
cerning the lands intended to be conveyed, 
and when the writ was ſued out, and the 
parties appeared. in Court, a compoſition 
of the ſuit was entered into with the con- 
ſent of the Judges, whereby the lands in 
queſtion were acknowledged to be the 
right of one of the contending parties. 


3. This agreement being reduced into 


writing, was inrolled among the records 


of 


of the Court, where it was preſerved by Chap. I. . 
the public officer; by which means it was LORE 
not ſo liable to be loſt (a) or defaced as a 
charter of feoffment, and being a record 
would at all times prove itſelf. It had 
alſo another advantage, that being ſubſti- 
tuted in the place of the ſentence, which 
would have been given in caſe the ſuit had 
not been compounded, it was held to be 
of the ſame nature, and of equal force' 
with the judgment of a Court of Juſtice. 


4. When this ſpecies of agreement was Glanv. lib. a. 
compleated, a writ iſſued of courſe to the EET. 
ſheriff of the county in which the lands lay, 
in the ſame form as if a judgment had been 
obtained in an adverſary ſuit, directing him 
to deliver the poſſeſſion to the perſon who 
thus acquired the lands, 


5. The form which was firſt adopted in 
this ſpecies of aſſurance has continued ever 
ſince. To ſhew the tenor thereof, and the 


bh — 


. 


(a) There is a record of a fine in Dugdale's Origines 
Juridicakes, P- 92. dated 28 Hen. 2. ano 1182. which 
is expreſsly mentioned to have been levied, becauſe 
the charter of feoffment by which the lands had been 
conveyed, was loſt. 


B 2 differ- 


Glan. lib. 8. 


Fines. 
difference between it and the charters 


which were then in ufe I ſhall tranſcribe 
it. 


Hee eft finalis tontordia fata in turia 
Domini Regis apud Weſtmonaſterium, in vi- 
gilia beati Petri Apoftoli, anno regni Regis 
Henrici Secundi, triceſmo tertio, coram 
Ranulpho de Glanville, Juſticiario Domini 
Regis, et coram H. R. W. and T. & aliis 
IAdelibus Domini Regis qui ibi tunc aderant, 
inter priarem et fratres hoſpitalis de Hieru - 
 falem, & NV. T. filium Normanum & Ala- 
num filiam ſuum, quem ipſe attornavit in curia 
Domini Regis ad lucrandum & perdendum, 
de tota terra illa & de pertinentiis de qua 
terra lota platitum fuit inter eos in curia 
Domini Regis; ſcilicet quod prædictus V. 
Alanus concedunt & teftantur donationem 
quam Normanus pater ipſius W. ipſis inde 
fecit, & illam terram totam quietam clamant 
de ſe et heredibus ſuis domus boſpitalis et 
prefato priori et fratribus in perpetuum, te- 
nenda de domo hoſpitali & prædicto priore 
et fratribus in perpetuum et per liberum ſer- 
vitium quatuor denariorum per annum pro 
omni ſervitio, et pro bac conceſſione & teſti- 
ficatione & quieta clamantia prefatus prior et 

fratres 


Flnes. 
fratres hoſpitalis dederunt ipfi Milbeimo & 
Alano cenfum ſolidos ſterlingorum. 


6. This ſpecies of aſſurance was called 
Finis, or Finalis Concordia from the words 
with which it began, and alſo from it's 
effect which is to put a final end to all 
ſuits and contentions (3). It may be de- 
fined to be an amicable agreement or 
compoſition of a ſuit, whether real or 
fictitious, between the demandant and te- 
nant, with the conſent of the Judges, and 
inrolled among the records of the Court, 
where the ſuit is commenced ; by which 
lands and tenements are transferred from 
one perſon to another, or any other ſet- 
tlement is made relating to lands and te- 
nements (c). | 

7. To 


——_ „* „„ „ — — 


(5) Et nota gucd dicitur talis concordia fualis, es quod 
ffuem imponit negotio, adeo ut neuter litigantium ab ea de 
cetero poterit recedere. Glan. lib. 8. c. 3. Finis eft ex- 
tremitas uniuſcujuſque rei, et ideo dicitur finalis concordia 


quia imponit finem litibus. Bract. 435. 


(e) Finis primo dicitur ritus ills ſolennis trangferendo- 
rum prædiorum in curia regis civilium cauſarum quo nibil 
Sandins Babctur vel auguftius ad alienationes et heereditates 
ftabiliendas .—T ranſationis igitur coram rege duo erant 
genera, unum fimplici cus charta enuntiatum et teflatum, 
| B 3 aliud 


Ante ſ. 4. 


Fines. 


7. To this mode of transferring eſtates 
of freehold at common law, the ceremony 
of livery of ſciſin is unneceſſary; not be- 
cauſe the ſuppoſition and acknowtedge- 
ment thereof in a Court of Record induced 
an equal notoriety, for in the antient fines 
no ſuch acknowledgement is made: but 
becauſe lands acquired in this manner were 
ſuppoſed to be recovered by ſentence of a 
Court of Juſtice, and the poſſeſſion was 
delivered by the ſheriff, in purſuance of a 
writ directed to him for that purpoſe, 
which was equal in point of notoriety to 
the ceremony of livery. 


8. A fine was from it's firſt inſtitution 
more highly favoured and protected by 
the law than any other kind of conveyance ; 
for if either of the parties refuſed to adhere 
to it, there was a particular writ by which 
they were compelled to appear, called 


* 


aliud tamquam e compoſita lite proveniens rei fudicatæ 


formam exhibet ideoque finis diftum quaſi litis terminus, 


Sed genus alterum (qui finis dicitur et finalis concordia) 
magis placuit qued præter teſtionis magnificentiam, non 


folum: ad ftabiliendas tranſactiones, ſed ad reſcindendas 


lites maxime walet, ideoque ab emptoribus terrarum tam- 
quam ſacra anchora eulta ct admirata.— Spelman's 
Gloſſ. voce Finis. 


Querela 


Fines. 


non obſervato. And if the fine was proved 
to have been duly levied, then the party 
who refuſed to adhere to it, was attached, 
until he found ſufficient ſecurity for his 
compliance (4). 


9. The idea of a fine appears to have 
been originally taken from the tranſactio 
of the Civilians, which was an accommo- 
dation of a ſuit already commenced, or 
an agreement reſpecting ſome doubtful 
matter, that would otherwiſe become the 
ſubject of a ſuit, Tranſactio eft ſuper re 
dubia, aut lite incerta, conventio non gra- 
tuita, aliquo dato retento vel promiſſe. 


10. Although no modern writer on the 
Engliſh law has taken notice of this cir- 
cumſtance, yet the definition of a fine 


given by Brafon, ſeems to be an undoubt- 
ed proof of it. 


— 


— 


- 
— 


(4) In ſome caſes, however, the civil authority was 
inſufficient for this purpoſe. Thus, Mr. Mader has 
tranſcribed a record, by which it appears that Julian 
de Swadefeld, fined to king John in 100 marks and 


Onerela de Fine fatto in curia domini regis 


7 n 


Chap. I. 
Genre 


Glan. lib. 1. - 


c. 3. lib. 8. 
c. 3, 4» 5 


Fines talen 
from the ci il 
law. 


Voet. Comp. 
Juril. p. 51. 


fix palfreys, per fic quod finis fuctus per cyrographum et 


per finem duelli, inter igſim, et Wilbelmum de Curton, 


ae feodo uni us militis et dimidii cum pertin ; in Ellingeham 


ceram jufticiariis tencatur. 


B 4 Concordia 


Chap. I. 

— 
Bract. fo. 
310. a & b. 


Vide Glan. 
Prolog. et 
1 lib. 7. c. 1. 
1 Seldon ad 

| Fletam, 

1 Barrington 
. Obſerv. On 
"1 the Statutes, 
| 1 Reeves 68. 


Fines. 
Concordia in foro ſeculari idem off quod 
tranſattio, et eſt tranſactio de ve dubia, et 


lite incerta, aliquo dato vel promiſſo vel 
retento, a lite tranſactio. 


From the ſimilarity of theſe definitions, 
it appears clearly that the Exgliſb lawyer 
copied from the Roman; nor ſhould it 
appeat extraordinary that we are indebted 
to the civil law for this moſt uſeful ſpe- 
cies of aſſurance, when we conſider how 
much our firſt writers Glanville and Bratton 
have borrowed from Juftinian's code, al- 
though ſome of the more modern authors 
appear, either to have been ignorant of 
the obligations we owe to the Romans in 
this reſpect, or to have, from a miſtaken 
pride, been extremely unwilling to ac- 
knowledge them (e). 


11. The Engliſh were not the only peo- 
ple who adopted the franſactio of the 
civil law, for the French ſeem to have 


uw ——— 


2 — 


(e) Sir Edward Coke ſeems not to have been totally 
ignorant of the origin of fines ; for ſpeaking of their 


etymology, he ſays, ** And the civilians call this 


judicial concord Tranſa&iontm 2 de re immo- 
Si1;,” 1 Inſt. 262. a. 


2 very 
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very early felt the ſuperior efficacy of this 
kind of contract over every other, and 
thereſore introduced it into their law. 


On nomme tranſation. les aftes qui ont 
pour objet de terminer ou prevenir des pro- 


ces, auxquels les droits reſpefifs pouvicent 
donner lieu. 


. II n'y a point de conventions plus ſolidis 


ni d'engagements plus reſpeFables que ceux 
garrantis par une tranſaction ſur proces : les 
loix les adoptent et les protegent, parcegu”- 
elles ſont importantes a la ſeciets; et que 
leur but naturel eſt, de delivrer les parties 
du trouble que produit Pevenement des pro- 
ces, de faciliter les reconciliations, d aſſurer 
le fort et I"etat des citoyens, et de tarir la 
fource de toute difſention. 


Quelgue: fois la tranſaction ſe faiſcit au par 
lement meme, comme on voit au ſecond regitre 
wlim fo. 25 vo. ou il eft dit, Hec oft concor- 
dia facta inter Petrum Epiſcopum Altiſiado- 
renſem et Procuratorem Comitis Altiſiodoren+ 


fis. 


12, No traces of a tranſactio or fine are 
to be found in the original cuſtoms of the 


duchy 


Chap. I. 


Deniſart 
Coll. de De- 
eiſions. 


10 


Chap. J. 
— 


Baſnage vol. 
2. p. 346. 


Antiquity of 
Fines. 

Coke Read 1. 
Plowd. 368. 
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duchy of Normandy, but it ſeems to have 
been introduced very early into their law; 
for in the Coutume reformee de Normandie, 
which was compiled in the year 1583, men- 
tion is made of a contrat de tranſaction, as a 
thing well known and in common ule (f). 


13. It has been a favourite topic with 
our lawyers to enlarge very much on the 
antiquity of fines; ſome have carried this 
idea ſo ſar as to inſiſt, that they were 
co-eval with the firſt rudiments of the law, 


. 


11 
— 


) Agreements in the nature of fines were for- 
merly known in Scotland. In difficult or intricate 
«+ caſes it was an early practice for Judges to inter- 
«« poſe, by preſſing a tranſaction between the parties; 
* of which we have ſome inſtances in the Court of 
* Seſſion, not far back. This practice brought about 
many agreements betwixt litigants, which were al- 
« ways recorded in the Court where the proceſs de- 
pended, Tae record was complete evidence of the 
fact; and if either party broke the concord or 
« agreement, a decree went againſt him without 
other proof. The ſingular advantages of a concord 
or tranſaction, thus hniſhed in face of Court, moved 
„individuals to make all their agreements of any 
importance in that form. And indeed, while writ- 
ing continued a rare art, ſkilful artiſts, except in 
Courts of Juſtice, were not eaſily found, who could 
i« readily take down a covenant in writing.” Lord 
Laim Law Traits, 65. 


and 
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and formed an original conveyance or 
aſſurance. Others have contended, that 
fines were well known in this kingdom 
before the Norman conqueſt (g); but if it 
be admitted that the firſt idea of a fine 
was derived from the civil law, and we 
truſt this fat has been fully proved; it 
will follow that fines could not poſſibly 
have been known in England until ſome 
time after the year 1130, when a copy of 
the Pandects was found at Amalphi in Italy; 
in conſequence of which diſcovery, the 
ſtudy of the Roman law ſpread with un- 
common rapidity over all Europe, not 
excepting this iſland, in which Roger, 
ſirnamed Vacarius, who was brought over 
by Theobald, a Norman abbot, elected to 
the See of Canterbury ſo early as the year 
1147, read public lectures at Oxford on 
the Roman law. 


—— 


(g) It was not unuſual in the Ae Sox9m times 
for perſons to execute their contracts in the County 


Court where they were witneſſed, of which Hicks in 


his Differtatio Ezi/tolaris, p. 29, 39. publiſhed in the 
Fheſaurus Linguarum Septentrionalium, has produced 
ewo inſtances, but they bear no ſort of reſemblance to 


Fnes. 
As 


Selden ad 


Fletam, 


chap. 7.1. 3. 


- 
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Chap, I. As a farther proof of this aſſertion it 
D may be obſerved, that Dugdale and Madox, 
Dugd. Orig. the two moſt diligent and learned enquirers 
Juriſd. 92. . | 
Madox Di, into our antient records and charters, have 

| tothe For- acknowledged, that they could not diſ- 
mul. Angl. A , 

. 15. cover any traces of fines in this country 

before the reign of Hen. II. who aſcended 

the throne of England in the year 1155, 

which was eight years after Vacarius had 

publickly taught the Roman law at Oxford : 

and Glanville in whoſe time fines were 

fully eſtabliſhed, is not ſuppoſed to have 

written before the year 1181, that 1s 

thirty-four years after the introduCtion of 

the Keman juriſprudence; ſo that there 

can ſcarce remain a doubt but that fines 

were firſt adopted in England, during the 

reign of Stephen, or his immediate ſucceſ- 

ſor, Heury II. and that we are indebted 

to Juſeinian's code for this part of our 


law. 
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CHAPTER II. 


Of the Manner of levying Fines. 


14. FINE has in the preceding 
chapter been deſeribed to be 
an amicable agreement or compoſition of 
a ſuit, whether real or fictitious, between 
the demandant and tenant, with the con- 
ſent of the Judges, and inrolled among 
the records of the Court where the ſuit 
was commenced; by which lands and 
tenements are transferred from one perſon 
to another, or any other ſettlement is 
made relating to lands and tene ments. 


15. There is no ſmall difficulty in aſ- 
certaining the manner in which fines were 
originally levied, on account of the ſcarcity 
of materials for ſuch an enquiry ; for ex- 
cept what is to be found in the diſſerta- 
tion which Madex has prefixed to his col- 
lection of antient charters, and the few 
obſervations which Dugdale in his Origines 
Juridicales has made on this ſubject, no- 
thing has been collected either by our 
lawyers or antiquaries. 


16. Madox 


* 


Aion an- 
ner EF levying 


I Inſt. 143. 
b n. 4. 
Fletal. 3. 
e, I. . . 
3 Rep. Pref. 


Year Pook 
Faſch. 

21 Ed. 4 

fo. 4. Ns. 8. 


Mich. 21 Ed. 


4. fo. Qo. 
No. 32. 
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16. Madox ſeems to have thought, that 
a fine was not originally an accommoda- 
tion of a ſuit in the ſtrict ſenſe of the word, 
becauſe in ſome of the moſt ancient fines 
extant, no original writ appears to have- 
been ſued out, nor any proceſs uſed for 
the purpoſe of bringing the parties before 
the Court: bur they themſelves having 
accommodated the matters in diſpute, 
and drawn up an agreement in writing 
called a Chirographum, which ſignified a a 
deed of two parts written on the ſame pa- 
per or parchment, - they then appeared in 
a Court of Juſtice, where they acknow- 
ledged it as their agreement, and mutually 
ſet their ſeals to it; and upon payment cf 
a certain fine it was inrolled among the 
records of the Court. Or elle the parties 
entered into an agreement in Court, where 
it was immediately reduced into the form 
of a Chirographum, and recorded, a copy 
of which was delivered to | each of the 
parties, 


This idea is confirmed by the opinion 
of the Judges in the Abbot of Merton's 
caſe, who ſaid that a fine was nothing 
more than a covenant between the pat- 
ties — recorded by the juſtices, and if it 

were 
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were before juſtices of record, the parties 
being preſent, it was ſufficient, for the 
writ was ſued out only to make the par- 
ties appear, and if they were preſent and 
would appear gratis, it was unneceſlary to 
ſue out a writ, but they might make a 
final covenant by record of the juſtices, 
and a fine was but a covenant of record, 
from whence it may be contended that 
fines were at firſt exactly fimilar to the 
agreements which in the time of the Anglo- 
Saxons were entered into at the county 
courts, But a fine is diſtinguiſhed from 
thoſe agreements by two very material 
circumſtances, Firſt, nothing appears to 
have been paid for permiſſion to enter into 
ſuch a contract, and Secondly, it was 


not inrolled among the records of the 
Court, | 


It may alſo be obſerved that this mode 
of levying a fine without an original wri: 
agrees exactly with the franſactio of the 
civil law, which was not always an accom- 
modation of a ſuit actually commenced, 
but an agreement relating to ſome doubt- 
ful matter, which muſt otherwiſe have be- 
come the ſubje& of litigation. OzZjefum 


five materia tranſactionis ſunt res dubiæ vel 
liti- 


Chap. II. 


Vinnius>'s 
Tract. de 
Tranf. c. 4. 
8. 1. a 


Chap. II. 


Bract. 413. b. 


Lib. 2. c. 34+ 
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litigicſz, de quibus ſalicet vel nunc lis fit, vel 
in futurum eſſe poſit, aut metuatur, nam litens 
motam eſſe vibil neceſſe eff, 


17. The obſervation of the judges inthe 
abbot of Merten's caſe, may alſo be ac- 


counted for on another principle. An 


original writ was not abſolutely neceſſary 
in BrafFon's time to the commencement 
of a ſuit, for if the defendant would appear 
in court without a writ, the judges might 
proceed in the ſuit, tot erunt formulæ brevium 
quot ſunt genera attionum, quia non poteſ 
quis fine brevi agere, cum non teneatur alius 


fine brevi reſpondere niſi gratis voluerit, et ex 


hoc ei uon injuriatur, cum ſcienti et volenti non 


It injuria. 


The law was however ſoon altered in 
this reſpect, for when Fleta wrote, an ori- 
ginal writ was become abſolutely neceſſa- 
ry thus in ſpeaking of che court of com- 
mon pleas, he ſays — Habet etiam curiam 


ſuam et juſticiarios ſuos reſidentes qui omnes 


recordum habent in his que coram eis fuerunt 
placitata, et qui poteſtatem habent de omnibus 
placitis et actionibus realibus et perſonalibus 
et mixtis, dum tamen warrantum per breve 
regis babuerint cognaſcendi, nam ſine war- 

rants 


Fines. 
ranto juriſdictionem non habent neque coberti- 
onem. | 


18, It ſeems however to have been very 
ſoon eſtabliſhed that no fine could be levi - 
ed, unleſs upon a placitum or ſuit actually 
commenced in the uſual manner, for Glau- 
ville deſcribes a fine to be an accommoda- 
tion of a fuit actually commenced. Con- 
tingit autem multoties loquelas motas in curia 
domini regis per amicabilem compoſitionem et 
finalem concordiam terminari, ſed ex conſenſu 
et licentia domini regis, vel ejus jufticiariorum 
undecunque fuerit placitum, five de terra ſive 
de alia re. It even appears that ſo early as 
the reign of Hen. III. there was a particu- 
lar placitum adapted to the purpoſe of levy- 
ing a fine; thus Madox has tranſcribed a 
fine levied in the 27 Hen. III. between 

| Ranulph, abbot of Ramſey, and Matthew de 


Chap. II. 


Glan. 1.8. 
c. 1. 


Diſſert. ſ. 17. 


Laybam. nde placitum finis fati ſummo- 


nit um fuit inter eos in eadem curia (a). 
19. The 


ell n 


— 


(a) It was formerly a common practice for perſons 
who had any cauſe of diſpute, to appear before Pas- 
lament, and there to enter into an agreement con- 
cerning the matter in debate, to which they mutually 
promiſed to adhere. Although theſe agreements are 
called cencordia, yet they are clearly diſtinguiſhable 

Vol. I. C from 


18 
Chap. II. 
— 


Modern man- 

ner of lewying 
2 Inſt 5 10. 
13 Vin. Ab. 
212, 


5 Rep. 38. b. 


Original aurit. 
2Comm. 349. 
5 Rep. 38. b. 
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19. The modern manner of levying fines 
was aſcertained by the ſtatute de modo le- 
vandi fines, 18 Edw, 1. ft, 4. by which it 
was enacted that no fine ſhould thenceforth 
be levied unleſs upon a ſuit actually com- 
menced in the uſual way; ſo that a fine 
then became an accommodation of a ſuit 
in the moſt ſtrict and technical ſenſe; and 
ſince the paſſing of that act, no material al- 
teration has been made in the manner of 
levying fines. 


20, A fine now. conſiſts of five parts. 
1. The original writ. 2. The /icentia con- 
cordandi. 3. The concord. 4. The note; 
and 5. The foot, chirograph or indenture. 


21. When the parties have agreed to 
levy a fine, the perſon to whom the land is 


— 


— 


from fines, for in the ſeveral agreements of this kind, 
which are to be found in the rolls of Parliament, no 
mention is ever made of a ſuit depending between 
the parties at the time, nor does any fine appear to 
have been paid on ſuch occaſions ; the words of theſe 


concords are, tandem ad inflantiam Domini Regis ad 


iſud Parliamentum ſuum qui omnes contentiones vult paci- 
ficare partes predidti ſe in hunc modum concordarunt, vide- 
licet, Se. Rot. Parl. 18 Ed. 1. No, 2, No. 21. 20 
Ed. 1. No. 23. | 


to 
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to be conveyed, commences an action or 
ſuit at law againſt the vendor, by ſuing out 
a writ of covenant againſt him, the foun- 
dation of which is a ſuppoſed agreement 
or covenant that the vendor ſhall convey 
the lands to the purchaſer; on the breach 
of which agreement the action is brought, 


As no ſuit can be commenced in any of 
the courts of common law without an ori- 
ginal writ, and as a fine is a friendly com- 
poſition of a ſuit actually commenced, it 
follows that no fine can be levied without 
an original writ; and the ſtatute de modo 
levandi fines expreſsly ſays, “that the or- 
« der of the common law will not ſuffer a 
te fine to be levied in the king's court 
© without an original.” However if the 
judges permit a fihe to be levied without 
an original writ, it is not abſolutely void, 
but only voidable. 


22. A fine may be levied on every writ 
by which lands may be demanded, charged, 
or bound; or which in any fort concerns 
land. Such as a writ of meſne, warrantia 


— 


(2) The references made to Sheppard? s Touchſtone, 
are to the laſt edition of that valuable work, which 
has been publiſhed by Mr. Hilliard, with a great 
number of uſeful notes. 


C 2 char- 


Chap. II. 


Co. Read. 10. 
2 Inſt. 513. 


5 Rep. 39. 2. 
Salk. 340. 
Rep. temp. 
Holt 322. 
Shep. Tou. 4. 


50 
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Chap. II. cbartæ, de conſuetudinibus et ſervitiis, Ge. 
3: — hut a fine cannot be levied on an original 
in a perſonal action. 


Mad, Diff. f. A fine may be levied of an advowſon in 

"0. a writ of right of advowſon, of which 
Madox has given an inſtance of great an- 
tiquity, 


23. The writ on which fines are now 
uſually levied, is a writ of covenant, which 
is in the realty, and lies where a man co- 
venants to levy a fine to ſome other per- 
fon of his lands and tenements. The form 
of the writ is thus ; Præcipe A. quod teneat 
B. conventionem inter eos faflam de manerio, 


Sc. et niſi, Ee 


24. There muſt be fifteen days between 
the teſte and the return of this writ, and the 
teſte muſt not be on a Sunday, or any day 
that is not dies juridicus. 


2Inft. 511. 25. In ſuing out a writ of covenant there 
is a fine due to the king called the primer- 
fne; for in every real action for lands and 
tenements, of the yearly value of five 
marks, there is a fine of ſix ſhillings and 
eight-pence due upon the original in the 
Hanaper Office, 


26, Where 
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26. Where the ſheriff of the county in 
which the lands lie, is a party to the fine, 
the writ ought to be directed to the coro- 
ner: for although the ſheriff is in general 
the proper officer to execure all writs, yet 
where the writ is brought againſt himſelf, 
it is the practice, in order to prevent par- 
tiality, to direct the writ to the coroner 
with this clauſe, Quia prædictus A. B. off 
vicecomes comitatus D. fiat executio brevis 
prædict. per coronatorem, ita quod vicecomes 
non ſe intromittat. 


27. If an original writ be countermand- 
ed by a reiraxit, a fine cannot afterwards 
be levied on it. Thus in an aſſiſe, the 
plaintiff appeared and made a 7etraxit ; 
afterwards the judges recorded an agree- 
ment between tae parties in the nature of a 
fine ; and by the better opinion it was void, 
et coram non judice, becauſe when the agree- 
ment was made, there was no ſuit depend- 
ing, the writ being determined by the 
relraxit. 


28. Formerly, if the king had died after 
the purchaſe of the original writ, the par- 
ties could not proceed to levy a fine on it, 
becauſe ic was abated, But now it is 

C 3 other- 


21 


Chap. II. 
3 


Done v. Sme- 
thier& Leigh. 
Cro. Car. 

416,W. Jones 


37 3 


Co. Read 10. 


Bro. Ab. Tit. 
Fine 82. 
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Chap. II. 


A fine cannot 
be levied until 
the return of 
the writ of co- 
Venants 


Wright & M. 
of Wickham. 
Cro. Eliz. 
468. 
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otherwiſe ; for by the ſtat. 1 Ann c. 8.-/. 5. 
no original writ, proceſs, or proceedings 
whatſoever, ſhall abate by the death of ban 
king or queen, 


29. As the parties are not ſuppoſed to 
appear before the return day of the writ of 


covenant, it follows that no agreement can 


take place between them until that period : 
and therefore if any of the parties die before 
the return day of the writ of covenant, the 
fine will be void. 


30. A writ of error was brought to re- 
verſe a fine levied by huſband and wife, and 
the error aſſigned was that the writ of co- 
venant upon which the fine was levied, bore 
teſte the ioth of Auguſt 12 Eliz. and was re- 
turnable in Michaelmas term of the ſame 
year, which was the 27th OFober. The 
fine was acknowledged before commiſſion- 
ers, and the wife died the 17th of Oecber, 
which was before the return of the writ of 
covenant, The fine was reverſed. 


The ſame point was determined in the 
caſes of Price v. Davis, Comb. 57—71. 
Clements v. Langharne, 2 Lord Raym. 872. 

Watts 
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”_ » Birkett, Barnes 220. Wilſ. Rep, Chap-Il. 
2. . 


31. The ſecond part of a fine is the Licentia Cen- 
licentia concordandi, for as ſoon as the action N 0 
is brought, the defendant knowing himſelf 5 Rep. 39. a. 
to be in the wrong, is ſuppoſed to make 
overtures of accommodation to the plain- 
tiff, who accepts them, but having given 
pledges to proſecute his ſuit, applies to the 
court, upon the return of the writ of cove- 
nant, for leave to make the matter up, 
which is readily granted on payment of 
another fine. 


32. This fine is called the king's ſilver, King's /twer. 
and is paid on obtaining the licentia concor- 2 Inſt. 511. 
dandi, becauſe the king by ſuch compoſi- 
tion loſes the fines, amerciaments, and 
other advantages, that would have accrued 
to him upon the judgment or nonſuit, 
which in antient times formed no inconſi- 
derable part of the royal revenue, 


33. The king's ſilver, which is ſome- . 
times called the poſt-fine, with reſpect to 
the primer-fine, due on the original writ, 
is an antient revenue of the crown, and is 
as much as the primer-fine, and half as 


C 4 much 
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much more. It is entered on the writ of 
covenant in the following manner :— 
Robertus Drury dat Dominæ Reginæ ſept. lib. 
pro licentia cencordandi cum Thoma Tey arm. 
et Eleonora Uxore ejus de placito conventionis 
de maneriis de, Sc. Sc. et habet chirogra- 
phum per pacem admiſſum coram Jacobo Dier, 
Sc. And ſuch entry ought to contain, 
iſt, The ſum given for licence to com- 
pound. 2d, The party who pays it, that 
is, the perſon in whom the fee is to be 
veſted. 3d, The plea, and between whom : 
and 4th, The lands for which the fine is 
paid. 


34. If any of the parties die before the 


entry of the king's ſilver, the fine is in ge- 


neral void; becauſe the king's ſilver not 
being due until the return of the writ of 
covenant, and being paid for permiſſion to 
accommodate the ſuit, the agreement of 
the parties cannot be conſidered as lawful 
until it is entered; and conſequently if the 
demandant or tenant dies before this is 
done, the fine will have no effe&, being ſi- 


milar to a judgment given in an adverſary 


ſuit, after the death of one of the litigating 
parties. If however it ſhould appear upon 
record that the king's ſilver was paid be- 


fore 
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fore the death of the cognizor, though in 
truth the fact be otherwiſe, the judges will 
ſupport ſuch a fine, and will not allow of 
any averment that the cognizor died be- 
fore the entry of the king's ſilver, becauſe 
that would contradict the record. 


35. A man and his wife acknowledged 
a fine before commiſſioners, the 26th of 
March 1621, and the wife died on the 27th 
of the ſame month. The 28th, compoſi- 
tioa was made in the alienation office upun 
a writ of covenant, made returnable in 
Hilary term before, and the king's filver 
was entered in the office of the king's ſil- 
ver as of the ſame Hilary term, and ſo the 
fine was paſſed and engroſſed. The heir 
at law of the wife moved in the Eafter 
term following againſt this fine, but upon 


debate the court reſolved that the fine muſt 
ſtand. 


36. A fine was acknowledged by a man 
and his wife on the 27th of December i 689, 
but by reaſon of king Fames's abdication, 
and his carrying away the great ſcal, there 
followed a ſtay of proceedings at law, and 
the woman died on the 22d of February. 
The king's ſilver was paid as upon a writ 


of 


25 


Chap. II. 
ry dd 


Tide 877 54. 
| 


Farmer's 
Caſe Hob. 


330. 
Dyer 220. b. 


Anonymous. 
2 Vent. 47. 
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Chap. II. of covenant in king James's time, though 
no writ was then ſued out. Afterwards a 
writ of covenant was purchaſed, returnable 
in Michaelmas term preceding, ſealed with 
the ſcal of king William and queen Mary, 
and the fine was engroſſed as of Michaelmas 
term, It was moved that this fine ſhould 
be vacated ; but the court, after the cauſe 
had been rwice argued, gave their opinion 

ſeriatim that the fine ſhould ſtand, as the 
entering of the king's ſilver after the death 

of che parties could not then be examined 

Ball v. Cock. F 
3 Mod. 140. into, the fine being engroſſed and com- 

pleted as a fine of Michaelmas term. 

Harneis v. 37. A fine was ſtopped at the king's ſil- 
e va ver office by a caveat entered by order of 

a judge, vpon an affidavit of the death of 
a married woman who was one of the cog- 
nizors, and an application was made to the 
court that the fine might paſs notwithſtand- 
ing ſuch caveat. 


It appeared that the married woman died 
the day after the caption of the fine, and 
afrer the /efte but before the return of the 
writ of covenant. It was inſiſted that as 
the king's ſilver was not paid before the 


death of the wife, the fine ought not to 
: paſs. 


— 
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paſs. On the other ſide, it was contended, Chap. Il. 
that fines were common aſſurances; that CI 
the acknowledginent made the fine com- 

plete; that the king's ſilver was the fine 

pro licentia alienandi, which was the pre- fine 

paid at the alienation office, and for which 

a receipt was indorſed on the writ of cove- 

nant, and that it was no part of the poſt- fine 

which was never collected until the fine 

was completed. The court, after conſi- 

deration, were of that opinion, and ordered 

the fine to paſs. 


28. The doctrine laid down in this ceſe, /* 
that the king's ſilver is the pre- fine, or 10207 
paid pro /icextia alienandi, is certainly wrong, 
and has been contradicted by the following 
determination. 


A fine was acknowledged before com- 28 ep r. 
miſſioners on the 13th of May 1754. The "nbd ” 
writ of covenant was teſted the firſt day of Barnes 21& 
Eaſter term in five weeks (19th May). Tr 
was compounded, and the pre-fine paid 
between the 17th and 20th of May, and 
after paſſing the return, warrant of attorney, 
and cuſtos brevium office, was brought to 
the king's ſilver office on the 1th of June, 
and the clerk then entered the king's ſilver 


or 
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Chap. II. or poſt fine in his book, and on the writ of 
—— covenant.. Mary Nunn the cognizor died 
on the 27th of May. A caveat to prevent 
the compleating of this fine was brought to 
the king's ſilver office the 13th of June, be- 
fore the record was made vp in form, on 
behalf of John Nunn, eldeſt fon and heir of 
the cognizor. A rule to ſhew cauſe why 
that caveat ſhould not be withdrawn, was 
made abſolute, and the court utterly ex- 
ploded the notion which prevailed, un- 
doubtedly by miſtake, in the caſe of Harneis 
v. Mickletwaite, that the king's ſilver was 
the pre-fine, or fine for licence to alienate, 
whereas the king's ſilver is the poſt-fine, 
or fine given pro licentia concerdandi, The 
return of the writ of covenant was agreed 
to have been in the life-time of Mary Nunn, 
the cognizor; and from that time the 
crown had a right to the poſt fine, which 
was entered at the king's ſilver office be- 
fore any caveat was entered againſt it. 
The making up the record in form is a 
miniſterial act, not neceſſary to be done 
previous to the caveat, as the entry of the 
clerk of the King's ſilver was ſufficient. 


Cotton v. 39. When a year and a day has elapſed 
1 5. from the date of the caption, or acknow- 


% ledgment 
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ledgment of a fine, without entering the 
king's ſilver, an affidavit muſt be made that 
all thoſe who depart with any intereſt by 
the fine are ſtill living, otherwiſe the king's 
filver will not be received, And now that the 
king's ſilver is paid at the Alienation Office, 
if a year elapſes before the fine is carried 
to the king's ſilver office, an affidavit muſt 
be made that the parties were alive when 
the king's ſilver was paid. 


40. By a rule of the Court of Common 
Pleas, made in Eaſter term 9 Ann, it is or- 
dered, That no fine whatſoever taken 


29 


Chap. II. 
ns. pa 


T= 


Gregory v. 
Croucher. 
Barnes 215. 


« and acknowledged before the chief juſ- 


e rice, or any judge of aſſiſe, or ſerjeant at 
« law, if the date of the caption of ſuch fine 
e ſhall appear to have been razed, ſhall for 
te the future paſs the queen's ſilver office, 
« and the queen's ſilver of ſuch fine be 
e recorded, by the ſaid clerk of the queen's 
ce ſilver, before there be an order under the 
e hand of the ſaid chief juſtice, or ſome 
« other juſtice of this court, for his paſſing 
and entering ſuch fine firſt had and ob- 
* tained.” — 


41. Formerly the poſt- fine or king's 
_ filver was paid at the king's ſilver office, 
but 


Chap. IT, 
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but by the ſtatute 32 Geo. 2. c. 14. it is 
enacted, ,. r. “ That on every writ of co- 
* venant which ſhall be ſued out for paſſing 
of fines in the Common Pleas at Weſt- 
% minſter, the officer whoſe duty it is to fet 
* and indorſe the pre-fine payable thereon, 


« ſhall, at the ſame time, ſet the uſual poſt- 


© fine, and indorſe the ſame on the back of 
de the ſaid writ, together with his name or 
mark of office, in like manner as the 
e fame are now indorſed at the king's ſil- 
ce ver office; which poſt-fine ſhall be forth- 
© with paid to the receiver of the pre-fines 
ec at the Alienation Office, with 4 d. as his 
« fee for receiving the ſame, inſtead of his 
te fee of 44. charged on lands and heredi- 
« caments, and payable to ſheriffs, bailiffs 
ce and others, on diſcharging the fame, by 
63 Geo. 1. c. 15. Which fee of 4d. by the 
« ſaid act granted, after the firſt day of 
« Trini'y term 1759, ſhall ceaſe; and ſuch 
© receiver ſhall indorſe upon the back of 
every ſuch writ of covenant one mark of 
&« office, as is now uſed by him on the re- 
« ceipt of pre-fines at the Alienation Office, 
te with the name of ſuch receiver, and the 
te ſum received as the poſt-fine, which 
mark of ſuch receiver ſhall diſcharge the 
« manors, lands and hereditaments com- 

ce priſed 
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« priſed in the ſaid writ of covenant, and Chap. II. 
—— 


e the cognizees named therein.“ 


Sell. 2. © The officer or clerk of the 
« king's ſilver office, or his deputy, ſhall 
« continue to enter every fine upon record, 
tc in the way hitherto uſed, and make the 
ce ſame entries, and put thereon the ſame 
ce jndorſements, with the ſame mark, and 
« in like manner as hath hitherto been the 
e practice of the ſaid office in paſſing fines; 
« and no fine, until the ſame be marked 
« with the ſum to which the poſt-fine 


ce amounts in the king's ſilver office, ſhall 
< be effectual in law.“ 


Sekt. 3. © Where no pre- fine is payable 
on any writ of covenant, viz, where the 
* lands are under the yearly value of five 
* marks, the officer at the Alienation Of- 
*« fice, whoſe duty it is to ſet pre-fines, 
e ſhall ſet on every writ of covenant brought 


te to the ſaid Alienation Office, on which 


no pre-fine is payable, a poſt- fine of 
* 65. 8 d. and ſhall indorſe ſuch poſt fine 
© of 65s. 84. on every ſuch writ of cove- 
ce nant, with his name and mark of office, 
« as it has been uſual; and every ſuch poſt- 
« fine of 65. 8 d. ſhall be paid to the re- 


2 « ceiver 


Chap. II. 
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te ceiver of the Alienation Office before the 
<« writ of covenant, on which no pre-fine is 
e payable, be paſſed at the Alienation Of- 
e fice; and the receiver on payment of the 
« ſaid, 6s. 8 4. ſhall indorſe and mark 
© every fuch writ of covenant, as other 
* writs of covenant are by this act directed 


0 be 1adorſed.” 


Sell. 4. The officer or clerk of the 
« king's filver office, or his deputy, after 
ce the firlt day of Trinity term 1759, ſhall 
te not receive any writ of covenant, unleſs 
* it appear by the mark and indorſement 


© of ſuch receiver, that the poſt-fine has 
ce becn paid.“ 


Seck. 5. If after the payment of ſuch 
te poſt- fine, the writ of covenant, by the 
te death of any of the parties, or other cauſe, 
be prevented from paſſing through the 
« ſeveral other offices, fo as the ſaid fine is 
* not completed, then the ſaid receiver 


© ſhall repay to the cognizees, or their at- 


* torney, on producing and filing with him 
ie the ſaid writ of covenant, every ſuch ſum 
“ as has been by him before received for 
© the poſt- fine; and ſuch writ of covenant 

1 ſo 
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« fo remaining filed with ſuch receiver, 
© ſhall be a dilcharge to ſuch receiver.” 


42. The third part of a fine is the con- 
cord, or agreement entered into openly in 
the Court of Common Pleas, or before 
the Chief Juſtice of that Court, or commiſ- 
ſioners duly authoriſed for that purpoſe, 
which is the foundation and ſubſtance of 
the fine. It is uſually an acknowledgment 
from the deforciants, or thoſe who keep the 
others out of poſſeſſion, that the lands in 
queſtion are the right of the demandant ; 
and from the acknowledgment or recog- 
nition of right thus made, the party who 
levies the fine is called the cognizor, and 
the perſon to whom it 1s levied the cog- 
nizee. 


The form of the concord is thus: And 
© the agreement is ſuch, to wit, that the 
ce aforeſaid 4. (the deforciant in the origi- 


« nal writ) bath acknowledged the afore- 


« ſaid manors, lands, tenements and here- 
ce ditaments, with the appurtenances, to be 
ce the right of him the ſaid B. (the plaintiff 
« or demandant) and thoſe he hath remiſed 
and quit-claimed from him the ſaid 4. 
« and his heirs, to the aforeſaid B. and his 

Vor. I. D ce heirs 


33 
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«© heirs for ever. And moreover the ſaid 
ce A. hath granted for himſelf and his heirs, 
ce that he will warrant to the aforeſaid B. 
© and his heirs the aforeſaid manor, lands, 
« tenements and hereditaments, with the. 
e appurtenances, againſt him the ſaid 4. 
ce and his heirs for ever.“ 


43. By the common law, the cognizor 
feems to have been bound to warrant the 
lands to the cognizee, although no expreſs 


words to that purpoſe were inſerted in the 


fine. Item ſufficit inis fatlus in curia Domi- 
ni Regis, licet expreſſa warrantia vel homa- 
gium et ſervilium non intervenerit, dum tamen 
conſliterit per finem & cbirograpbhum, quod 
ille gui tenet, tenere debeat de eo qui vocatur 
ad warrantum. But in courſe of time it 
became the practice to annex an expreſs 
warranty to all fines, which is ſtill conti- 
nued. 


44. It has long been the practice for the 
cognizor to make the cognizance (that is) 
to acknowledge the concord of the fine, 
before any original writ has been ſued out, 


jond this cuſtom has ſo far prevailed, that 
the judges have uniformly fupported ſuch 
fines; but in all caſes of this kind, an ori- 

ginal 
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ginal writ muſt be ſued out and made re- 
turnable on ſome day previous to that on 
which the concord is acknowledged ; a 
licentia concordandi muſt alſo be obtained, 
and the king's filver muſt be regularly paid 
and entered; for theſe circumſtances are 
ſtill abſolutely neceſſary to complete the 
fine, 


45. The practice of acknowledging the 
concord ofla fine before the writ of cove- 
nant was ſued out, was often productive of 
great inconveniencies and irregularities, 
which are now prevented by a rule of the 
Court of Common Pleas, made in Trinity 
term 30 Geo. 3. by which it is ordered that 
from and after the firſt day of Michaelmas 
term then next enſuing, every fine at the 
time of ſigning the judge's allocatur there- 
on ſhall have the writ of covenant ſued out 
and annexed thereto. 


46. By the ſtatute 23 Eliz. c. 3. /. 5. it 
is enacted, ** That every perſon that ſhall 
* take the knowledge of any fine, or ſhall 
© certify them, ſhall, with the certificate of 
* the concord, certify alſo the day and 
ce ycar wherein the ſame was knowledged. 
And that no clerk or officer ſhall receive 
D 2 « any 


/ 


Rules reſpect- 


ing the concord. 
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Co. Read. 6. 


Fines. 


te any writ of covenant, whereupon any 
ce fine is to paſs, unleſs the day of the 


© knowledge of the ſame fine ſhall appear 


ce in, or by ſuch certificate, upon pain that 
© every clerk that ſhall receive any ſuch 
ce writ ſhall forfeit for every time that he 
& ſhall ſo offend the ſum of five pounds.“ 


47. The concord of the fine comes in 
lieu of the ſentence which would have been 
given in caſe the parties hadi not com- 
pounded the cauſe; and is therefore exact- 
ly of a ſimilar nature, and attended with 
the ſame conſequences as a judgment in an 
adverſary ſuit, 


The cognizance muſt therefore be made 
of thoſe things only, and to thoſe perſons 
only who are named in the original writ on 
which the fine is levied, becauſe the cog- 
nizance being in the nature of a judgment 
binds only thoſe perſons and things which 
are judicially before the court. 


48. This rule however admits of a few 


exceptions, for a remainder may be limited 


in the concord of a fine, to a perſon not 
named in the original writ, in the ſame 
manner as a remainder may be limited in 

a deed 
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a deed to a perſon who 1s not a party to 
it. 


49. If a præcipe be brought againſt a 
tenant for life, and upon his default the 
perſon in reverſion is received, he may levy 
a fine of his reverſion to the demandant, 


although he is not named in the original 
writ. 


In the ſame manner if a fine is levied by 
a vouchee to the demandant, or by a de- 
mandant to the vouchee, it will be good; 
but a fine levied by a vouchee to a ſtranger 
is void. | 


The reaſon of the two laſt caſes is, be- 


cauſe the perſon in reverſion and the 


vouchee are allowed by the court to come 
in the place of the tenant againſt whom the 
præcipe was originally brought, and having 
thus been made parties to the ſuit, they 
are bound by the judgment, as much as if 
they had been named in the original writ, 


50. The object of fines being to ſettle 
the poſſeſſion, not only for the preſent but 
for ever, in the moſt certain and ſecure 


manner, the judges never allow lands to be 
D 3 limited 
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limited in the concord of a fine to two 
perſons and their heirs, but always direct 
the lands to be limited to the two perſons, 
and to the heirs of one of them, 


51. The neceſſity of the caſe however 


requires that where the lands comprehend- 


ed in the fine are held by gavelkind tenure, 
this rule ſhould be diſpenſed with;. and 
therefore when a fine 1s levied of lands 
held n gavelkind, the judges will permit 


them to be limited to two or more per- 


ſons and their heirs. . 


52. A warranty ought not to be allowed 
in the concord of a fine from two perſons 


and their heirs for the ſame reaſon; but a 


warranty has been allowed from three per- 


ſons and their heirs where the eſtate was 
held in gavelkind. 


53. The judges ought not to permit 2 
fine to be levied upon condition, nor ſhould 
a ſaving or exception, or a claule of re- 
entry be allowed in a fine, But let it be 
obſerved that if a fine 1s actually levied to 
two perſons and their heirs, or with a war- 
ranty from two perſons and their heirs, or 
upon condition, with a ſaying, exception, 

or 
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or clauſe of re-entry, ſuch a fine will not- 
withſtanding be valid, upon the principle 
that fieri non debuit ſed factum valet, et facla 
tenent multa que fieri prohibentur. And 
Plowden has given ſome inſtances of fines 


levied on condition, which were allowed to 
be good. 


54. Lands ſituated in different counties 
may be contained in the ſame concord, 


but there muſt be ſeveral writs of cove- 
nant, 


55. Formerly lands purchaſed of differ- 
ent perſons were allowed to be compriſed 
in the ſame concord, and every vendor 
warranted againſt himſelf and his heirs on- 
ly. But by an order of the Lord Chan- 
cellor Hatton, reciting, that by theſe kinds 
of fines her majeſty was defrauded of the 
profit of her poſt-fines, and of the ſeals on 
writs, and the Chancellor and other officers 
Toſt their fees, the curſitors are authoriſed 
to ſtay a writ where there is more than 


one demandant, and one deforciant, except 
coparceners, joint-tenants, and tenants in 
common. But the curſitors will permit 
two ſeparate purchaſes to be compriſed in 
one fine, on an affidavit that the value of 
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both together does not exceed two hun- 
dred pounds. 


56. The concordia fadla in curia is the 
complete fine, and therefore if after the 
concord is acknowledged in court, one of 
the cognizors dies, ſtill the cognizee may 
proceed with his fine againſt the ſurviving 
cognizor. 


57. Where two brothers acknowledged 
the concord of a fine before Lord Chief 
Juſtice Hobart, and then the elder brother 
died, ſeveral motions were made for the 
proceeding and ſtaying of the fine ; but the 
Chief Juſtice was clearly of opinion, that 
the cognizee might proceed with his fine 
as againſt the ſurviving brother, and take 
out his writ of covenant accordingly ; the 
death of the elder brother being no impe- 
diment, for the acknowledgment of each 
perſon was good againſt himſelf, and 
ſhould operate for as much as he could 
pals. 


58. A fine was ſtopped at the king's 
ſilver office for want of an affidavit that the 
parties were living, a year having elapſed 
ſince the acknowledgment ; and one of the 


cog- 
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cognizors being dead, application was made 
to the judges that he might be ſtruck out, 
and that the fine might paſs as to the other 
cognizor. This motion was denied, but a 
rule was made that the ſurviving cognizor 
ſhould ſhew cauſe why the fine ſhould not 
paſs generally as to all the parties; and 
upon affidavit of ſervice, the rule was made 
abſolute. 


59. The fourth part of a fine is the 
note, which is an abſtract of the writ of 
covenant, and the concord; and is only a 
docket taken by the chirographer, from 
which he forms the chirograph. It is 
ſometimes taken in the old books for the 
concord, 


60. The fifth and laſt part of a fine is 
the foot, chirograph, or indenture, which 
includes the whole matter, reciting the 
parties, day, year, and place, and before 
whom it was acknowledged or levied. 
Of this there are indentures made or in- 
groſſed at the chirographer's office, and 
delivered to the cognizor and cognizee, 
beginning with theſe words— Hzc eſt finalts 
concordia, and then reciting the whole pro- 
ceeding 
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ceeding at length; thus the fine is com- 
pletely levied at common law. 


61. A fine is ſaid to be ingroſſed when 
the chirographer makes out the indentures, 
and delivers them to the parties. But it 
is not abſolutely neceſſary that à fine 
ſnould be ingroſſed, provided it be re- 
corded; for Sir Edward Coke obferves, 


that a fine is a perfect record before it is 
ingroſſed. 


62. A fine may be ingroſſed at any time 
after it is levied. 


Sir John Brome, in 33 Hen. 8. acknow- 
ledged a fine of certain lands. The king's 
ſilver was entered, and the cognizance 
taken; and in 29 Elix. the perſon who 
claimed under this fine came into court, 
and prayed that the fine might be engroſſed, 
it appearing upon examination, that the 
party to whom the fine was levied was 
teiſed after the fine, and ſuffered a common 
recovery of the land, which had been en- 
zoyed according to the ſaid fine ever ſince, 
The court ordered the fine to be ingroſſed. 


63. Te 
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63. The record of the fine which re- 
mains in the poſſeſſion of the chirographer 
is the principale recordum; ſo that if there 
is any difference between it and the record 
which remains with the cuftos brevium, that 
which continues with the chirographer is 
conſidered as the true record, 


64. The chirograph of a fine is evidence 
to all perſons, and in all courts, of ſuch 
fine; becauſe the chirographer being an 
officer appointed by the law for the pur- 
poſe of tranſcribing fines from the record, 
his copies mult be allowed to be authen- 
tick. 


65. There are two petitions of the Com- 
mons in the rolls of Parliament, 4 Hen. 
4. no. 35. & 5 Hen. 4. no. 28, ſtating, that 
many fines of land remaining in the king's 
treaſury, and the notes of ſuch fines re- 
maining in the Court of Common Pleas, 
had been taken away, and other fines and 
notes of fines counterteited and put in their 

places, whereby many perſons were diſin— 
| herited; in conſequence of which, a ſtatute 
was immediately paſſed, 5 Hen. 4. c. 14. 
enacting, that all the proceedings on fines, 
both preyious to, and at the acknowledg- 
ment 
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ment thereof, ſnould be inrolled of record 
in the Court of Common Pleas. And by 
the 23 Eliz. c. 3. /. 1. & 6. it is enacted 
that every writ of covenant and other writ, 
whereupon any fine ſhall be levied, the 
return thereof, the writ of dedimus poteſta- 
tem made for the knowledging of any of 
the ſame fines, the return thereof, the con- 
cord, note and foot of every ſuch fine, the 
proclamations made thereupon, and the 
king's ſilver, may upon the requeſt or elec- 
tion of any perſon, be inrolled in rolls of 
parchment ; and that the inrolments of the 
jame, or of any part thereof, ſhall be of as 
good force and validity in law, to all in- 
rents, reſpects, and purpoſes, for fo much 
of any of them ſo inrolled, as the ſame be- 


ing extant and remaining, were or ought by 
law to be. 


66. The office of the chirographer of 
fines was burnt down in the year 1679, 
whereby ſeveral records of fines which had 
been levied in Trinity and Michaelmas term 
preceding, were either burnt or loſt, In 
conſequence of which an act was paſled, 
31 Car. 2. c. 3. reciting, that the fines ſo 
burnt or loſt had duly paſſed all the offices; 
ſo that by the records of the king's ſilver, 

the 
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the notes of the curſitor who made out che 
writs of covenaat, and the entries thereof at 
the office of alienation, and by the book of 
entries of fines kept by the chirographer's 
deputy, &c. the full contents of all ſuch 
fines would appear, But for want of the 
records of the fines ſo burnt or loſt, pur- 
chaſers and others, whoſe titles were ſe— 
_ cured under the faid fines, were in danger 
of having the ſame impeached. It was 
therefore enacted, that the ſaid chiro- 
grapher or his deputy ſhould, before the 
end of the next Trinity term, upon oath 
certify to the Juſtices of the Common 
Pleas, a note of all ſuch fines entered into 
the ſaid book kept by the faid deputy, that 
he, upon dyigent ſearch ſhould find, were 
either burat or loſt, by reaſon of the ſaid 
fire; which certificate ſhould be in parch- 
ment, fairly written, and a copy thereof fet 
up in MWeſtminſter-Hall, &c. and that any 
time within three years the Chief Juſtice 
of the ſaid Court of Common Pleas, toge- 
ther with any one or more of the Juſtices 
of the ſaid Court, ſhould have power to 
' ſend for any officer's books, records, &c. 
and upon full examination of any ſuch fine, 
the records whereof were burnt or loft, 
ſhould direct the ſaid chirographer or his 


deputy 
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No averment 
can be made 
againſt the 


chirog- 4p of 


4 Shoes 


ar 200, 


Deus 89. b. 


Lloyd v. 
Viſc, Say and 
Sele, 

1 Brown 379. 
Salk. 341. 
10 Mod. 40. 
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deputy to new- ingroſs the note and foot of 
ſuch fine without fee, and to carry the ſame 
before the ſaid Chief Juſtice, and ſuch 
other of the ſaid juſtices as ſhall have taken 
the examination concerning the burning or 
loſs of ſuch fine, who were required to ſub- 
ſcribe their names at the bottom of the 
ſaid note and foot; and every ſuch fine 
whereof the record ſhould be fo new-en- 
groſſed, ſhould be of the ſame force and 
effect, as if it had (till remained upon re- 
cord unconſumed or not loſt. 


67. It is a principle of the common 
law, that the evidence of a record is of 
ſo high and certain a nature, that its au- 
thenticity is never permitted to be called 
in queſtion; ſo that no averment can be 
made againſt any fact which is once upon 
record; and therefore when the foot, or 
chirographum of a fine 13 recorded, no 
averment can be made as to the caption 
or time of it's acknowledgment, but it 
muſt be confidered as a fine of that term 
in which it is recorded, 


68. Upon a trial at bar in ejectment it 
appeared that Nathaniel! Lord Viſcount 
Say and Sele being tenant in tail of the 

pre miſſes 
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premiſſes in queſtion, with remainder 
over, levied a fine in OZober 1701, and, 
in Michaelmas term following, ſuffered a 
recovery: and to prove this the chirograph 
of a fine was produced, importing, that 
Nathaniel Viſcount Say and Sele levied that 
fine on the 23d of O279b:r 1701, and the 
exemplification of a common recovery 
was alſo produced which appeared to have 
been ſuffered on the i8th of November 
1701, The queſtion was, Whether the 
cognizee of the fine had the freehold in 
him when the recovery was ſuffered ? 


It was inſiſted by the plaintiff's counſel 


that he had not; for that the fine given in 
evidence to make him ſo, was not in fa&# 
acknowledged, until the 2d of March 
1701, which was four months after the 
recovery was ſuffered: and, to ſupport 
this fact, they offered to produce and 
prove, 1ſt, The record of the recogni- 
zance, or acknowledgment of the fine, 


under the hand of the Lord Chief Juſtice 


Trevor, whereby it appeared that the ac- 


- knowledgment thereof was made and 
taken before the ſaid Lord Chief Fuſtice 
on the 2d day of March 1701, and not 
before, 2dly, That the acknowledgment 

of 
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of the fine was the very true acknowledg- 


— ment or recognizance of the concord upon 


which the fine given in evidence paſſed, 


and upon which the chirograph of that 
fine was made and engroſſed. And zdly, 
They offered to produce the files of the 
Court of Common Pleas of the acknow- 
ledgments of all fines in Michaelmas term 
1701, whereby it would appear that Lord 
Say and Sele did not acknowledge any 
fine whatſoever, of or in that term at any 
time before the ſuffering the common 
recovery. But the Court of Queen's 
Bench refuſed to admit any of the matters 
offered againſt the fine, to be given in 
evidence, being of opinion that no proof 
or evidence of the time of the acknowledg- 
ment of a fine ought ro be admitted, con- 
trary to, or againſt the chirograph thereof; 
and that the record, which is the chiro- 
graph of the fine, cannot be falſified until 
it is vacated or reverſed, 


From this judgment a writ of error was 
brought in the Houle of Lords; and one 
of the errors aſſigned was, becauſe the 
records and matters offered to be given in 


-evidence, were not admitted or allowed 


by 
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by the Court to be given in evidence to 
prove the true time of acknowledging the 
fine: in ſupport of which it was inſiſted, 
that as the fine was not in fact acknow- 
ledged until the 2d of March, it could not 
transfer the freehold of the lands to the 
tenant to the præcipe three months before 
the time of that acknowledgment; and 
that the plaintiff was admi:ted to the 
proof of this fact, by the ſtatute 23 Ez. 
c. 3. J. g. which directs that the time of 
the acknowledgment ſhall be certified by 
thoſe who take ſuch acknowledgment; 
for if a man cannot give in evidence the 
time of acknowledging a fine, in order to 
avoid deceit impoſed upon him by that 
fine, this ſtatute” would auſwer no pur- 
pole, 


On the other ſide it was contended, that 
the caption of the fine ought not to be 
admitred againſt the record or indenture 
of the fine; for it would ſhake all family 
ſettlements, and introduce the greateſt 
uncertainty and confuſion in all convey- 
"ances by fines, upon which the moſt con- 
ſiderable eſtates in the kingdom depended ; | 
and that an attempt to ſet aſide a fine 
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O, motions to 
prevent fines 


from being 


completed, 


Wilſon 96. 
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upon evidence was never before made. 
That, in the indentures of all fines, the 
concord 1s recorded to be made in Court; 
whereas the captions of the acknowledg- 
ments of all fines (except a very few) are 
taken out of Court, either before the 
Lord Chief Juſtice of the Common Pleas, 
or Commiſſioners in the country; and 
upon a writ of error, no error can be aſ- 
ſigned in the caption varying from the re- 
cord, as that would be an error contrary 
to the record: but if in the preſent caſe 
the fine was irregular, the proper method 
was to apply to the Court of Common 
Pleas where the ſame was levied, and not 
attempt in a ſummary way to invalidate 
it by evidence in ejectment. The judg- 
ment was affirmed, 


# 


69. Applications are ſometimes made 
to the Court of Common Pleas to prevent 
fines from being completed, on a ſuggeſ- 
tion that the parties are diſabled by law 
from levying ſuch fines. 


By a rule of Court made 77. 28 and 
29 Car. 2. all perſons making any com- 
plaint againſt fines acknowledged by in- 

fants, 
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fants, feme- coverts without the conſent of 
their huſbands, or perſons of non ſane me- 
morie, or otherwiſe diſabled by law, to 
acknowlege the ſame, or by any perſon in 
the name of another, or by the like de- 
ceit, and obtaining rules for the ſtaying 
of ſuch fines, ſhall from term to term, fo 
long as they ſhall expect benefit or ob- 
ſervance of ſuch rules, enter and continue 
the ſame rule for that term, or leave co- 
pies thereof with the Cuſtos Brevium, 
Clerk of the King's Silver, and Chiro- 
grapher, that the ſame may thereby be 
the better taken notice of; or, in default 
thereof, the ſaid officers, or any of them, 
ſhall not ſtand farther obliged thereby. 


And all perſons concerned in the ob- 
taining or proſecuting ſuch rules for the 
ſtaying of ſuch fines ſo levied as aforeſaid, 
their attornies or clerks, are thereby en- 
joined every term to ſearch and ſee the 
books and entries of fines with the clerk of 
the king's ſilver, or other officer, where 
entries are kept for that purpoſe. 


70. By a rule of Court made Paſch. 
29 Car, 2, all manner of caveats and or- 
E 2 ders 
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ders for the ſtopping any fines ſhall be re- 
newed every term, and copies thereof left 
with the Clerk of the King's Silver, for 
which he 1s to demand only his antient 
fee of 35. 44. the term; and in default 
thereof all caveats that ſhall not be ſo 
renewed, ſhall loſe their force and be 
void. 


Of the Pro- 71. When fines became a general mode 

claratiov. of affurance, it became neceſſary to ren- 
der the levying of them a matter of the 
moſt public notoriety, on account of 
thoſe whoſe rights might be barred by 
not making their claim in due time, For 


this purpoſe it was enacted by the 27 Ed. 1. 
c. 1. that the notes of all fines ſhould in 
future be openly read in the Court of 
Common Pleas at two certain days in one 
week, and that during ſuch reading all 
pleas ſhould ceaſe. 


72. By the ſtatute 4 Hen. 7. c. 24. , 1. 
it is enacted, © That after engroſſing of 
« every fine, it ſhall be read and pro- 
* claimed in open court the ſame term, 
« and in three terms then next following 
« the ſame ingroſſing, in the ſame court, 
e at four ſeveral days in each term, and 

«in 
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te in the ſame time that it is ſo read, all 
e pleas to ceaſe.” 


Since the making of this act, the 
proclamations are indorſed on the foot 


of the fine, and are conſidered as matters 
of record. 


73. By the words of the ſtatute 4 Hen. 
7. if one of the three terms immediately 
ſubſequent to that in which a fine was 
levied, was adjourned, the proclamations 
would have been inefſectual, and this de- 
ſect could not have been ſupplied in the 
next term; to remedy which, a ſtatute 
was paſſed 1 Mary c. 7. /. 2. enacting 
* That all fines, whereupon the procla- 
te mations ſhould not, by reaſon of the 


$3 
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Plowd. 371. 


« adjournment of any term by writ, be 


« duly made ſhould be of as good force, 
« effect and ſtrength, to all intents and 


“ purpoſes, as if the term had not been 
« adjourned.” 


It has been determined by all the judges 
that even an adjournment of part of a term 
was provided for by this act, becauſe it was 
a favourable law, and to be conſtrued by 


equity, 


E 3 74. By 


Dyer 186. 3. 
2 Inſt. 519. 
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74. By the 31 Eliz. c. 2. it is enacted, 
That all fines ſhall be proclaimed only four 
times, that 1s to fay, once in the term 
wherein they are ingroſſed, and once in 
every of the three terms holden next after 
the ſame ingroſſing; and that every fine 
proclaimed as aforeſaid, ſhall be of as great 
force and effect in law to all intents and 
purpoſes, as if the ſame had been ſixteen 
times proclaimed, 


75. Since the ſtatute 4 Hen. 7. fines 
have been diſtinguiſhed into fines at com- 
mon law, and fines with proclamations; it 
is in the eleCtion of every perſon who levies 
a fine to have it proclaimed in the uſual 
manner, or not. Ard if the cognizee dies 
before the proclamations are made, his 
heirs may caule the fine to be proclaimed, 


76. The ſtatute directs that the procla- 
mations ſhould be made not only during 
term, but alſo in Court at the time when 
the J udges are ſitting : ſo that if the procla- 
mations happen to be made either before 
the beginning or after the end of term, or 
on a Sunday or other feſtival day on which 
the Court does not ſit, being dies non juri- 
dicus, the proclamations will be all void. 


And 
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And although the proclamations ſhould be 
made on days which were dies juridici; yet 
if the contrary appears on record, the pro- 
clamations are void, as no averment can 
be admitted againſt the record. 


$5 
Chap. II. 


77. Anerror in the proclamations would Dyer 216. a. 


not however deſtroy the validity of the fine, 
for it would ſtill enure as a fine at com- 
mon law; becauſe the fine taken ſeparate- 
ly is one perfect matter of record, before 
the proclamations are made, which binds 
the parties and the right of the land, and 
the proclamations are diſtinct and different 
from the fine, they and the fine being ſeve- 
ral matters of record, for which reaton 
error in the one is not error in the other, 
But if the fine is erroneous, the proclama- 
tions are then void, becauſe the fine is the 
principal, and ſublato ſubjeftto tollitur eius 
accidens. 


78. If the proclamations on a fine be 
certified in a certiorari by the cuſtos brevi- 
um, and it appears by the certificate that 
two of the proclamations were made in one 
day, a new certiorari may be directed to 
the chirographer, and if he certifies that 
the proclamations were well and duly 

E 4 made, 


1 Bulſt, 206, 


Ragg and 
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made, the Court will direct the proclama- 
tions in the office of the cuſtos brevium to be 
amended according to the proclamations in 
the chirographer's office, becauſe the chi- 
rographer makes the proclamations, and 
is the principal officer as to them; and the 


cuſtos brevium has only an abſtract of 
them. 


79. When a fine with proclamations is 


given in evidence, the proclamations muſt 


be examined by the roll, becauſe the chiro- 


grapher is not appointed by the ſtatute to 
copy the proclamations, as he 1s to copy 
the concord. | 


80. By the 23 Eliz. c. 3. /. 6. it is 
enacted that the chirographer ſhall every 
term, wiite out a table of the fines levied 
in each county in that term, and ſhall affix 
it in ſome open part of the Court of Com- 
mon Pleas all the next term ; and ſhall alſo 
deliver the contents of each table to the 
Sheriff of each county, who ſhall at the 
next aſſiſes fix the ſame in ſome open part 


of the court. 


81. It was formerly a practice for one 
perſon to acknowledge a fine in the name 
of 
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of another, and in ſuch caſes the Court of Chap. II. 
Star Chamber, within whoſe juriſdiction 
frauds of this kind were conſidered, could 
only puniſh the offender by impriſonment. 
But by the ſtatute 21 Jac. 1. c. 26. it is 
enacted, that all and every perſon and per- 
ſons who ſhall acknowledge any fine in the 
name of any other perſon, not privy or con- 

ſenting to the ſame, and ſhall be lawfully 
convicted thereof, ſhall ſuffer death with- 
out benefit of clergy. 


82. With reſpect to the time when a A bar time 

fine is completed, Sir Edward Coke in his Hue is come 
pleted. 

comment on the ſtatute de modo levandi 2 loft 517. 
fines ſays, © A fine is ſaid to be levied 
« when the writ of covenant is returned, 
and the concord and the king's ſilver du- 
te ly entered; this maketh the land to paſs, 
* and from this ſhall the year and day be 
* accounted, albeit the fine be engroſſed 
« afterwards,” 


The modern method of levying a fine by 
firſt acknowledging the concord, then ſu- 
ing out an original writ, and paying the 
king's ſilver, has given riſe to a different 
mode of expreſſing the rule laid down by 
Sir Edward Coke; for a fine is now ſaid to 

3 be 
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be completed upon the entry of the king's 


filver, (provided it was previouſly acknow- 
ledged); and if any of the cognizors die 


] before the remaining parts of the fine are 
; perfected, ſtill the fine * be valid. 


tu aue e fro a 
a. pr bh, 2 2 e TED — 
L be e,: 83. This principle 15 ſo far prevailed, 
ian, left that the Court will not prevent a fine from 
Nad eg Ht” being completed after the king's ſilver is 
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Se Nele Le. aſe” . enen was made to ſtay the paſſing 
r 888 79. of a fine, which was acknowledged by an 


Ante ſ. 45. 


en a F ire 
broins te e- 
Yadts 


infant of thirteen years old, the Court ſaid 
as the king's ſilver was paid, it was gone 
too far. But they aſſigned the infant a 
guardian, who had inſtructions to bring a 


writ of error to reverle it. 


84. In conſequence of the rule of Court 
already Rated, by which it is directed that 
the writ of covenant ſhall in future be ſued 
out before the concord 1s acknowledged, 
it may now be laid down that a fine is 
completed when the concord is duly ac- 


knowledged. 


85. Although it muſt be very material 
in many inſtances to fix the preciſe time 
when 


Fines. 


when a fine begins to operate, yet it is a 
ſubject reſpecting which very little is to be 
found in the writers on law. But if we 
reaſon by analogy from the nature and ef- 
fects of other judgments, we ſhall be able 
to aſcertain this point. 


The time when a fine is acknowledged is 
perfectly immaterial in this reſpect, for we 
have already ſeen an inſtance, where it was 
determined, · that a. fine began to operate 
in Michaelmas term, although it was not 
acknowledged until four months after. 


86. The term in law, is conſidered to 
many purpoſes as but one day, and if a 
judgment be given at any time during the 
term, it relates to the firſt day of that term, 
and is conſidered in law as having been 
given on that day; and the firſt day of 
term is the eſſoin day, for the quarto die 
Poſt is only a day of grace. However if a 
writ is returnable on the ſecond or any other 
return day of the term, the judgment will 
then relate to that return day, for until the 


return of the writ, the judgment cannot 
poſſibly be given, 


87. A 
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87. A fine being conſidered as a judg- 
ment, muſt, like all other judgments, relate 
to the firſt day of term in which it is re- 
corded, if the writ of covenant whereon it 
15 levied be returnable the firſt day of term, 
otherwiſe it muſt relate to the return day 
of the writ of covenant; for, in levying a 
fine, there is no continuance of proceſs to 
retard the relation, as the /icentia concor- 
dandi is ſuppoſed to be obtained on the 
return of the writ of covenant, and the 
concord immediately acknowledged, 


88. In ſupport of this propoſition I ſhall 
tranſcribe a cafe reported by Jenkins, of 
which I preſume the authority will not be 
diſputed, although the reporter has not 
mentioned when or by what Court it was 
determined. 


« AH. covenants with B. to levy a fine 
ce OF. Michaelis 1 Car. A. acknowledges 
ea ftature to C. 8th Ofober ſame year, 
« The fine is levied according to the cove- 
© nant, and the conuſance taken the 12th 
« OBober aforeſaid. This conuſee ſhall 
c avoid ſaid ſtatute by relation to the day 
ce of the eſſoin, which was before the ſaid 
« 8th day of October.“ 


89. In 
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89. In a note of Mr. Peere Williams, it 
is ſaid, that if A. deviſes land and levies a 
fine, and the caption and deed of uſes are 
before the will, but the writ of covenant is 
returnable after the will, this ſeems a revo- 
cation; becauſe a fine operates as ſuch 
from the return of the writ of covenaar, 
and not from the caption; and yet (ſays 
the reporter) this is a hard caſe, fince by 
the caption the party conuſor does all his 
part, and the reſt is only the act of the 
clerk or his attorney, without any particu- 
lar inſtructions from the party. 


Theſe paſſages, and the concluſions drawn 
from the rules by which all other judg- 
ments are conſtrued, ſcem fully to prove, 
that a fine whether it be acknowledged be- 
fore or after the original writ on which it is 
| levied is ſued out, will begin to operate 
from the return day of ſuch original writ. 


1 Burr. 733. 
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and executory. 
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CHAPTER III. 


Of the ſeveral Sorts of Fines. 


HENEVER a judgment is 
obtained, whether in an adver- 
fary or an amicable ſuit, the next ſtep is to 
procure the execution of it, by obtaining 
the actual poſſeſſion of the thing recovered: 
and for this purpoſe the law has provided, 
that in all real actions, the perſon who re- 
covers, ſhall have a writ of habere facias 

ſeiſinam, directed to the ſheriff of the coun- 
ty in which the lands are ſituated, com- 


manding him to deliver the poſſeſſion ac- 
cording to the judgment. 


Fines having at all times been conſider- 
ed as judgments in adverſary ſuits, a writ 
of habere facias ſeiſinam always iſſued to put 
the party in poſſeſſion who acquired the 
lands by a fine. When fines became com- 
mon aſſurances, the purchaſer in order to 
avoid the trouble and expence of ſuing out 
a writ of poſſeſſion, had in ſome inſtances 
livery of ſeiſin given him in the country, 
and for his further aſſurance, obliged to 

vendor 


Fines. 63 


vendor to covenant that he would levy a Chap. III. 
fine to him; but as the purchaſer was al- 


ready in poſſeſſion, no writ of babere facias 
ſeiinam was deemed neceſſary. 


91. This practice gave riſe to the di- Co. Read. 2, 
ſtinction between fines executed and fines 
executory. A fine executed immediately 
transferred the poſſeſſion from the cognizor 
to the cognizee, who might therefore enter 
on the lands which had been conveyed to 
him by the fine, as ſoon as it was levied, 


A fine executory did not of its own force 
give immediate poſſeſſion in law to the 
cognizee, as he could not immediately en- 
ter on tne lands: but it was neceſſary that 
he ſhould ſue out a writ of habere facias 
ſeiſinam, in order to gain poſſeſſion of that 
which he had acquired by the fine. 


92, The cognizee of a fine could not : fag. 420. a. 
diſtrain before entry, becaufe an avowry Shep. Tou- 
came in lieu of an action, to which privity "000 
was requiſite ; for the ſame reaſon he could 
not have an action of waſte, a writ of entry 
ad communem legem in conſimili caſu, or in 
caſu proviſo. But the cognizee might take 
thoſe things which the lord might ſeize or Gib. Ten. 

| enter . 


| 
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enter upon, without bringing any action, as 


_ a heriot, lands fallen by eſcheat, or might 


enter for an alienation of a tenant for life. 


93. Where the cognizee of a fine exe- 
cutory had ſuffered a year and a day to 
elapſe from the time when the fine was le- 
vied, without ſuing out a writ of habere fa - 
cias ſeiſinam, he mult then have ſued out a 
writ of ſcire facias, which might alſo be 
ſued out by the heir of the cognizee. 


94. By this writ the ſheriff was com- 
manded to warn the terre-tenants to appear 
and ſhew cauſe, if they could, why the cog- 
nizee of the fine, or his heirs, ſhould not 
have execution of the fine. And If at the 


return of the ſcire facias the terre-tenants 


did not ſhew ſome cauſe to the contrary, 
the plaintiff or cognizee became intitled of 
courſe to a writ of habere facias ſeiſinam. 


95. If the party to whom the eſtate was 
limited by a fine executory was in poſſeſſion 
at the time when ſuch a fine was levied, he 
need not have ſued out a writ of habere fa- 
cias ſeiſinam ; for in that caſe the fine would 
enure by way of extinguiſnment. 


96. If 


Fines. 


96. If a fine executory was levied of a 


reverſion depending on an eſtate for life, or 
years, or of a ſeignory, or any thing which 
lay in grant, they would paſs immediately, 
becauſe it would be impoſſible to give ac- 
tual poſſeſſion of them. | 


97. Since the ſtatute of uſes 27 Hen. 8. 
writs of poſſeſſion are never ſued out where 
fines are levied to uſes, for the ſtatute exe- 
cuting the poſſeſſion to the uſe, the cognizee 
is immediately in poſſeſſion without attorn- 
ment; and by the 4th and 5th Ann c. 16. 
attornment after a fine is become unneceſ- 


ſary, ſo that writs of poſſe ſſion are now 
totally diſuſed. 


Fines are again divided into four ſorts, 
iſt, Fines ſur cognizance de droit come ceo, c. 
2d, Fines ſur cognizance de droit tantum. 
3d, Fines ſur conceſſit. 4th, Fines ſur done 
grant & render. 


98. A fine ſur cognixance de droit come 
ceo qu'il a de ſon done is the beſt and ſureſt 
kind of fine; for the deforciant, in order to 
keep his ſuppoſed covenant with the plain- 
tiff, of conveying him the lands in queſtion, 
and at the ſame time to avoid the formali- 

Vor. I, F ty 
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ty of an actual feoffment, with livery of. 
ſeiſin, acknowledges in Court a former 
feoffment or gift in poſſeſſion, to have been 
made by him to the plaintiff; ſo that it is 
rather an acknowledgment of a former 


conveyance than a conveyance originally 
made; for the deforciant acknowledges, 


cognoſcit, the right to be in the plaintiff, or 


cognizee, as that which he had de fone done, 


of the proper gift of himſelf, the cog- 
nizor. 


99. This ſpecies of fine has been called 
a feoffment of record; but this expreſſion 
is by no means accurate; for there are 
caſes in which a feoffment has a more ex- 
tenſive operation than a fine; and therefore 
Sir William Blackſtone has juſtly obſerved, 
that it might, with more accuracy be 


called an acknowledgment of a feoffment 
on record. 


100. The form of this fine is: “ And 
© the agreement is ſuch, to wit, that the 
e aforeſaid AH. hath acknowledged the 
* aforeſaid manor, c. to be the right of 
©* tim the faid C. as that which the ſaid 
« C, hath of the gift of the aforeſaid A. 
© and that he hath remiſed andquit-claimed 

« from 


Fines. 


« from him the ſaid A. and his heirs 


te to the aforeſaid C. and his heirs for 
« ever.” 


101. This ſpecies of fine is executed, 
and therefore gives the cognizee imme- 
diate poſſeſſion of the land. 


102. It alſo paſſes an eſtate in fee-ſim- 
ple without the word heirs; for when the 
cognizor acknowledges the lands to be 
the right of the cognizee, 1t would be re- 
pugnant and contradiftory to his own ac- 
knowledgment to claim any eſtate in the 
lands in remainder or reverſion. Beſides 
in every judgment a fee-ſimple was reco- 
vered, and the cognizance or acknow- 
ledgment of the concord coming in the 


place of a judgment, muſt have the ſame 
effect, 


103. But if the concord is qualified by the 
expreſs words of the parties, as if the lands 
are limited to the cognizee for life, or to 
the cognizee and the heirs of his body, 
the fine will then only paſs an eſtate for 
life, or an eſtate in tail; for it would be 
abſurd that a greater eſtate ſhould. pals 
than that which the parties themſelves 

F 2 have 
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have limited; and the preceding donation 
or feoffment which is acknowledged in 
the fine may as well be ſuppoſed to have 
been for life, or in tail, as in fee. 


104. A rent cannot be reſerved on a 
fine /ur cognizance de droit come ceo, or on 
any other fine which is executed ; becauſe 
as the cognizance ſuppoſes a preceding 
gift, the cognizor cannot reſerve to him- 
ſelf any thing out of lands, whereof he 


has already conveyed away the abſolute 


property; ſo that the reddendum comes 
too late, when a precedent abſolute gift 
without any ſuch reſervation is before 
acknowledged, 


105. But if an eſtate for life only be 
conveyed by the fine, the cognizor may 
then reſerve a rent with a clauſe of dif- 
treſs; becauſe not having acknowledged 
the entire and abſolute property to be in 
the cognizee, it is not repugnant to reſerve 
a rent out of it. 


106. A fine ur cognizance de droit tan- 
tum, or upon acknowledgment of the right 
only, without the circumſtance of a pre- 
ceding gift by the cognizor, This ſpecies 
| of 


Fines. 69 


of fine is generally uſed to paſs a rever- Chap. III. 

ſionary intereſt, which is in the cognizor; woyed 

for of ſuch reverſions there can be no Y 
feoffment or donation with livery ſup- 

poſed, as the freehold and poſſeſſion dur- 

ing the particular eſtate is veſted in a third 

perſon. 


This fine may alſo be uſed by a tenant 
for life, in order to make a ſurrender of 
his life eſtate to the perſon in remainder or 
reverſion; and it is then called a fine upon 
ſurrender. 


Co. Read. 3. 


107. The form of it is: © And the 
« agreement is ſuch, to wit, that the 
« aforeſaid A. hath acknowledged the 
« aforeſaid tenements, Sc. to be the 
« right of the ſaid B. and he hath granted 
« for himfelf and his heirs, that the afore- 
ce ſaid tenements which V. R. and M. his 
«© wife hold for the term of the life of the 
« ſaid G. of the inheritance of the ſaid A. 
« on the day on which this agreement was 
« made, and which after the deceaſe of 
him the ſaid G. ought to revert to the 
te ſaid A. and his heirs, ſhall after the de- 
te ceaſe of the ſaid G. entirely remain. to 
« the ſaid B, and his heirs for ever.” 
73 108. This 


70 Fines: 


Chap. III. 103. This fine is executory, and paſſes 
An nd 


N a fee-ſimple without the word beirs, It 


2 Bac. Ab. ſeems to have been the moſt ancient 
$24 ſpecies of fine; for the demandant was 
obliged to follow the rules of law, and ſue 
out a writ of poſſeſſion: but when it be- 
came uſual to procure a feoffment of the 
lands firſt, a writ of poſſeſſion was unne- 


5 ceſſary, which probably gave riſe to fines 
Jur cognixance de droit come ceo. 


Co. Read. 3. 109. If there be à tenant for life, re- 
mainder for life, and the firſt tenant for 
life levies a fine to the perſon in remain- 
der, ſur cognizance de droit tantum, it will 
operate merely as a ſurrender of his eſtate 
for life; becauſe, by this ſine the tenant 
for life only acknowledges all the right 
which he had in the lands to belong to the 
perſon in remainder. But if in this caſe 
the tenant for life had levied a fine ſur cog- 

Vide infra, mjzance de droit come ceo, Cc. it would 
create a forfeiture of both their eſtates, 

and the perſon in reverſion might enter 
immediately; becauſe a fine ſur coguizance 
de droit come ceo, &c. is always ſuppoſed 
to paſs an eſtate in fee-ſimple, unleſs the 
contrary is expreſsly mentioned; whereas 
a fine ſur cognizance de droit tantum only 

conveys 


Flnes. 
conveys all the right which the cognizor 
has, and no more. 


110. A fine ſur conceſſit is where the 
cognizor, in order to make an end of diſ- 
putes, tho' he acknowledges no precedent 
right or gift, grants to the cognizee an 
eſtate de novo, by way of ſuppoſed com- 
poſition, which may be either an eſtate 
in fee, in tail, for life, or even for years. 


The form of this fine is: * And the 
«© agreement is ſuch, to wit, that the 
« aforefaid A, hath granted to the afore- 
ce ſaid B. the aforeſaid tenements, &:. to 
ce hold for 61 years.” It is executory. 


11. A fine ſur done grant & render is 
a double fine, comprehending the fine /ur 
copnizance de droit come ceo, and the fine 
ſur conceſſit. It is uſed in order to create 
particular limitations of eſtates; whereas 
the fine ſur cognizance de droit come ceo 
conveys nothing but an abſolute eſtate, 


either of inheritance, or at leaſt of free 
hold. | | 


In this fine the cognizee, after the right 
is acknowledged to be in him, renders 
F4 or 


Fine ſur done 
Grant & 
Render. 

2 Comm. 
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or grants back to the cognizor ſome other 
eſtate in the lands. 


112. The form of this fine is:“ And 
« the agreement is ſuch, to wit, that the 
ce aforeſaid A. hath acknowledged the 
te aforeſaid tenements to be the right of 
« him the ſaid B. as thoſe which the ſaid 
« B, hath of the gift of the aforeſaid A. 
* and thoſe he hath remiſed and quit- 
te claimed from himſelf the ſaid A. and 
ce his heirs for ever, (warranty from the 
* cognizor): and for this acknowledg- 
«© ment, remiſe, quit-claim, warranty, 
« fine, and agreement, the ſaid B. hath 
granted to the ſaid A. the aforeſaid te- 
* nements, Sc. and this he hath rendered 
tc to him, in the ſame court to hold the 
ce {id tenements, Sc. to the ſaid A, and 
te the heirs of his body.“ 


113. In a fine of this ſort the render 
muſt be made of the lands demanded in 
the original writ, or of ſomething iſſuing. 
out of thoſe lands. Thus if the cogni- 
zance be made of the manor of Dale, the 
cognizee cannot make a render of the 
manor of ſale, or if the cognizance be 
made of the third part of a manor, the 


render 
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render cannot be of the whole manor, 
becauſe the Court can only determine the 
right of that about which the parties con- 
tended, and which was demanded in the 
original writ: but if the cognizor acknow- 
ledges all his right in the lands to be in 
the cognizee, and the cognizee in return 
grants and renders to the cognizor a par- 
ticular eſtate in the lands, or a rent or 
common out of it, the render is good, be- 
cauſe the determination entirely refers to 
the things in diſpute, one party taking the 
ultimate property in the land, and the 
other a particular eſtate in it; all which is 
comprehended in the original writ. 


114. It follows from the ſame princi- 
ple, that the lands muſt be rendered in 
the firſt inſtance to ſame perſon named in 
the original writ; but an eſtate may be 
rendered to a perſon not named in the 
original writ by way of remainder, as well 
as in any other kind of concord, 


115. A fine ſur done grant & render is 


executed as to the firſt part, and executory 
as to the ſecond; for if the firſt part was 
not executed, it would be void, as the 


cognizee 


Chap. III. 


Co. Read. 6. 
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cognizee can have nothing to render to 
the cognizor until he is in poſſeſſion. 


116. This ſpecies of fine being gene- 
rally uſed to create particular limitations 
of eſtates, is conſtrued rather as a private 
deed or conveyance, than as a judgment 
in an adverſary ſuit; and therefore it need 
not have ſuch a preciſe form as other 
fines, 


117. Huſband and wife levied a fine to 
A. and B. and the heirs of A. of the ma- 
nor of Layer de la Hay, Layer Britton, and 
{ſeveral other manors, and a great number 
of actes of land, meadow, paſture, &c. in 
Layer de la Hay, Layer Britton, &c. and 
in this fine ſeveral grants and renders were 
made. In the third render the manors of 
Layer de la Hay, and Layer Britton, et te- 
nementa preditta in Layer de la Hay and 
Layer Britton, were granted and rendered 


'to the huſband and wife, and to the heirs 


of the huſband, and by the fourth ren- 


der 115 acres of land in Layer Britton 


were granted and rendered to the wife in 
tail, 


After 


Fines. 


Atſter the death of the huſband, his bro- 
ther and heir brought a writ of error, and 
aſſigned for error the repugnancy between 
the third and fourth render, for, by the 
third render all the lands in Layer Britton 
were granted to the huſband and wife, 
and to the heirs of the huſband; and, by 
the fourth render, part of the ſame te- 
nements were granted to the wife in tail; 
ſo that the ſame lands were granted to 
two different perſons, which was repug- 
nant and erroneous. It was obſerved, 
that a fine was of the ſame nature as a 
judgment, and as Brafor ſays, Oportet 
ut res certa deducatur in judicium. But 
the Court reſolved, that the fourth ren- 
der, as to that which was contained in the 
third render, ſhould be of the ſame con- 
dition and quality in conſtruction, as a 
charter or other conveyance between party 
and party, and need not have ſuch a pre- 
ciſe form as a writ or judgment, and 
therefore that the fourth render was good, 
and ſhould invalidate the third render as 
to the 115 acres, 


118, If lands be rendered by fine to a 
perſon and his heirs, the lands are thereby 
2 imme- 
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Chap. III. immediately bound; and altho' the per- 
— ſon to whom the render is made dies be- 
fore execution, yet his heirs will have the 
lands; for the fine having been levied in 
the life-time of the parties, the lands 


were ſo bound by it, that it could not be 
altered. 


Fines. 


CHAPTER IV. 


In what Courts Fines may be levied 
and before whom acknowledged. 


119. A FINE being a compoſition 

A. of a ſuit commenced for the 
recovery of real property, it might ori- 
ginally have beea levied in any court which 
had juriſdiction to hold pleas of land: and 
accordingly it appears that, in the early 
ages of the law, when courts were more 
numerous, and their juriſdiction more 


extenſive than at preſent, fines were fre- 


quently levied in the Lord's Court, the 
Hundred Court, and the County Court; 
and in Dugdale's Origines Juridiciales 92. 
there is a record of a fine which was le- 
vied in the county court of Nottingham in 


the reign of king Jobn. 


Fines were allo levied in all the courts 
at Weſtminſter, and even before the king 
himſelf, as appears from a great number 
of records which have been publiſhed in 
Spelman's Gloſſary, and by Dugdale and 


Maddox. 


120. From 
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120, From the time of the appoint- 
ment of Juſtices in Eyre by Hen, II. fines 
were uſually levied before them, on ac- 
count of the pre-eminence of their court 
over the County Courts; and Maddox has 
preſerved ſeveral concords of fines which 
arc expreſſed to have been levied, coram 
abbate de Eveſham Jobanne de —_ 
&c. Juſticiariis itinerantibus. 


121. In conſequence of the fixed reſi- 
dence of the Court of Common Pleas at 
Weſtminſter by Magna Charta, fines were 
thenceforth uſually levied in that court, 
becauſe therein only could real actions be 
commenced ; however if a record was re- 
moved by a writ of error from the Court 
of Common Pleas into the Court of King's 
Bench, a compoſition of the ſuit might 
take place there, by which means a fine 
might be levied in that court. | 


122. It is enacted by the ſtatute de modo 
levandi fines, that fines ſhall be levied in 
the Court of Common Pleas, or before 
Juſtices in Eyre, and not elſewhere, and 
that a fine ſhall not be levied unleſs all 
the juſtices are preſent, But Sir Edward 


Co, Read. 8. Coke ſays, that the latter part of this ſta- 


rute 


* 


tute was repealed by implication by the Chap. V. 
ſtatute 4 Hen. 7. ſo that now a fine levied 
in the Court of Common Pleas before two 


juſtices is conſidered to be equally valid, 
as if all the Judges were preſent. 


Y 123. An opinion is .advanced by Sir 2 Inſt. 514- 


Edward Coke that a fine cannot now be 8 
\Llevied ſo as to have the force of a final Conuſance of 


N * 

concord in any court but the Common = Fa 7 
: g . 
No Pleas; and therefore that the king can- pl. 2. 


not now, in contradiction to this negative 
N ſtatute, grant a power to hold pleas for 
. the purpoſe of levying fines. He ſeems 
lo to have been of opinion, that ſince 

this ſtatute, fines cannot be levied in any 
} inferior court, unleſs the privilege of hold- 
le ſuch court has been confirmed by Act 
*of Parliament; but this is certainly a miſ- f. «44 ee, eee, 
N take, for fines may ſtill be levied in inſe- 

rior courts; as will be ſhewn in a ſubſe -) 2-59 o<#44e 
N quent part of this chapter. L a e,, — 
g rr e. a RT LEG ; 
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thoſe counties, but this defe& has been 
remedied by the following ſtatutes. — 


eee iu fu. 

125. By the ſtatute 37 Hen. 8. It is 

enacted that all fines levied before the 

juſtices of the county Palatine of Lancaſter, 
commonly called Juſtices of Aſſize at J 
Lancaſter, or before one of them, of any & 
lands, tenements, or other hereditaments V 
lying or being within the ſaid county Pa- 
latine of Lancaſter, which ſhall be openly \ 
read and proclaimed three ſeveral days in & 
open Seſſions, in the preſence of the Jul- 3 
tices of Aſſize at Lancaſter, or one of them 
for the time being; and alſo that ſhall be | 
openly proclaimed in the ſame manner at \ 
the two next general Seſſions that ſhall be K. 
holden in the ſaid county Palatine of Lan- \ 
caſter, at three ſeveral days in either of „ 
the ſaid two Seſſions, after ſuch manner d 
and form as is commonly uſed in the } 
Court of Common Pleas at Weſtminſter, ; 
ſhall be of like force, ſtrength and effect 
in law to all intents, effects, conſtructions 
and purpoſes, as fines levied in the Court 


of Common Pleas. 


| 


PA 
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126. By the ſtatute 2 & 3 Ed. 6. c. 28. | 
it is enacted, That all fines levied or ac- 
knowledged 
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knowledged before the high Juſtice of the 
County Palatine of Chefer, or before the 
Deputy or Lieutenant Juſtice there, of any 
lands, tenements, or other hereditaments, 
lying or being within the ſaid County Pa- 
latine of Cheſter, which ſhall be openly read 
and proclaimed three ſeveral days in the 
open ſeſſions, in the preſence of the Juſtice 
of the ſaid County Palatine of Cheſter, or 
before the Deputy' or Lieutenant Juſtice 
there, at the ſame ſeſſions, that the ſame 
fine ſhall be engroſſed, and alſo that it ſhall 
be openly read and proclaimed in the ſame 
manner, at the two- next general ſeſſions 
that ſhall be holden in the ſaid County Pa- 


latine of Cheſter, next after the levying 


and engroſſing ſuch fine, at three ſeverab 
days in either of the ſaid two ſeſſions, after 
ſuch manner and form as is commonly 
uſed in the King's Court of Common Pleas 


at Weſtminſter, ſhall be of like force, 


ſtrength and effect in law, to all intents, 
effects, conſtructions and purpoſes, as fines' 
duly. levied with proclamations before the 
King's Juſtices of his Common Pleas, 


127. By the ſtatute 43 Elia. c. 15, J 3. 
it is enacted, that it ſhall and may be law- 
ful to and for all perſons, upon any origi- 

Vor. I, G nal 


Chap. IV. 
— 


Court o, the 
county of the 


Fines. 


nal writ or writs of covenant, or any other 
original writ or writs, whereupon fines have 
been uſually levied, to be purchaſed out of 
the Court of Exchequer within the ſaid 
County Palatine of Cheſter, returnable be- 
fore the Mayor of the ſaid city, in the 
Portmoot Court to be holden within the 
ſaid city, to levy any fine or fines of any 
lands, tenements or hereditaments, lying 
or being within the ſaid county of the ſaid 
city of Cheſter, before the Mayor of the ſaid 
City, in the ſaid Portmoot Court, in ſuch 
manner and form as fines may be levied 
before the high Juſtice of the County Pa- 
latine of Chefter ; and that the Mayor of 
the ſaid city ſhall have full power and au- 
thority to receive and record all and every 
ſuch fine and fines, and that all and every 
ſuch fine or fines which ſhall be ſo levied, 
and which ſhall be openly read and pro- 
claimed before the Mayor of the ſaid city, 
in the ſaid Portmoot Court, once at the 
ſame Court day that the ſaid fine ſhall be 
ingroſſed, and once at every of the nine 
next Court days of Portmoot, next after the 
levying and ingroſſing of ſuch fine, ſhall be 
of like force, ſtrength and effect in law, to 
all intents, conſtructions and purpoſes, as 

fines 


Fines. 


fines duly levied with proclamations before 
the ſaid high Juſtice of Cheſter. 


And by /, 5. of the ſame ſtatute it is 
enacted, That upon all ſuch original writs 
to be purchaſed out of the ſaid Court of 
Exchequer aforeſaid, for the levying of any 
fine or fines within the ſaid city of Cheſter, 
the Mayor of the ſaid city for the time be- 
ing ſhall have full power and authority to 
award and ſend forth ſuch like writ or 
writs, proceſs or precepts of dedimus po- 
teſtatem to any two or more ſufficient per- 
ſons, authoriſing them to receive, and take 
the acknowledgment of ſuch perſon or per- 
ſons as ſhall be willing to levy ſuch fine or 
fines, and by reaſon of ſickneſs or other 
reaſonable impediment cannot come in 
perſon before the ſaid Mayor to make ſuch 
acknowledgment, 


128. By the ſtatute 5 Eliz. c. 27. it is 
enacted, that all fines levied before the Juſ- 


Chap. IV. 


Court of the 
County Pala- 
tine of Dur- 


tice or Juſtices of the County Palatine of han. 


Durham, for the time being authoriſed for 
that purpoſe, of any lands, tenements, or 
other hereditaments, lying or being within 
the ſaid County Palatine of Durham, which 
ſhall be openly read and proclaimed two 

| G 2 ſeverzl 


Chap. IV. 


1 Will. Rep. 
275. 


Courts of 
Creat Seſſions 
in Wales. 


Fines. 


ſeveral days in the open ſeſſions, in the 
preſence of the Juſtices of Aſſiſe at Dur- 
ham, or one of them at the ſame ſeſſions, 
that the ſame fine ſhall be ingroſſed, and 
alſo that ſhall be openly read, and proclaim- 
ed in the ſame manner, at the two. next 
general ſeſſions that ſhall be holden in the 
County Palatine of Durham, next after the 
levying or ingroſſing of ſuch fine, ſhall be 
of the ſame force, ſtrength and effe& in 
law to all. intents. and purpoſes as fines 
duly levied with proclamations, before the 
Queen's Juſtices of the Comman Pleas at 
Weſtminſter. 


129. If a fine is found by verdict to have 
been levied before the Juſtices of the Coun- 
ty Palatine of Lancaſter, without finding 
who thoſe Juſtices were, and whether they 
had power to take fines or not ; the Court 
will preſume them to be ſuch Juſtices as 
had power by ſtatute to take fines in the 
County Palatine of Lancaſter, if the con- 
trary does not appear. 


130. Upon the reduction of Vales, 
Courts of Juſtice were erected there, in 


which all pleas of real and perſonal actions 


were to be held, and fines of lands ſituated 
there 


Fines. 85 

there are levied in thoſe Courts under the Chap. IV. 
authority of the ſtatute 34, 35 Hen. 8. c. 

26. /. 40. by which it is enacted that all 

fines levied before the Juſtices of Wales, of 

lands, renements and herediraments, ſitu- 

ated within their juriſdiction, with procla- 

mation made the ſame ſeſſion, that the ſaid 

fine ſhall be ingroſſed, and in two other 

great ſeſſions, then next to be holden with- 

in the ſame county, ſhall be of the fame 

force and ſtrength to all purpoſes as fines 

levied with proclamations be of, that be 

levied before the Juſtices of the Common 

Pleas in England. 


131. By the ſtat. 27 Eliz. c. 9. all the Vide ſ. 46. 
clauſes in the 23 Eliz. c. 3. are extended to 
fines levied in the Courts of great ſeſſions 
in ales, and alſo in the Courts of the 
Counties Palatine of Lancaſter, Cheſter and 
Durham. 


132. The Iſle of Eh is a royal franchiſe, Cour: of the 
the Biſhop having, by a grant from Hen. 3 
I. jura regalia, whereby he exerciſes both 636. 
a a civil and criminal juriſdiction; and there- 7 
IH 


fore fines are levied in the Court hetd by [play + 


Heme EOS, 
the Biſhop's Juſtices, of lands ſituated [547 FEM 
within the franchiſe. 
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Chap. IV. 
— ä — 
Courts of 
antient de- 
me, ue 
Black. Tra. 
4to. 218.231. 


Hunt v. 
Bourne, Salk. 
339. Com. 


Rep 93.124. 


Fines. 


133. The tenure of antient demeſne 
being a ſpecies of privileged villenage, the 
tenants thereof could not ſue or be ſued for 
their lands in the King's Courts of com- 
mon law ; but had the privilege of having 
juſtice adminiſtered to them in the Court 
of the Manor, by petit writ of droit cloſe, 
directed to the bailiffs of the King's 
Manors, or to the Lord's of the Manor, 
whereof the lands were held. 


In conſequence of this principle, no fine 
can be levied in the Court of Common 
Pleas of lands held in antient demeſne, far 
that would be a wrong to the Lord of whom 
the lands were holden; as they would by 
that means become frank free, and not 
impleadable in his Court: but as ſuch 
tenants were allowed to commence actions 
in the Court of the Manor, they were alſo 
permitted to compound their ſuits there, 
by which means fines have at all times 
been levied of lands held in antient demeſne 
upon little writs of right cloſe in the Court 
of the Manor, | 


r34. It was found by ſpecial verdict 
that the lands in queſtion were held of the 
Manor of Wormelow, which is de antiquo 
dominico 


Fines. 


dominico coronæ domini regis et anteceſſorum 
ſuorum, impleadable in the Court of the 
Manor per parvum breve de recto clauſo co- 
ram ſeneſchallo ſectatoribus et domeſmen ejuſ- 
dem manerii, five eorum locum tenen. et at- 
tornat : And that upon writs of right cloſe 
fines had been time out of mind levied and 
leviable in the ſame Court. That Thomas 
"Guillym was ſeiſed in tail of the ſaid lands, 
and being ſo ſeiſed, 22 Car. 1. a fine was 
levied in the ſaid Court ſecundum conſuetud. 
predif?. before A. B. locum tenent. Willielmi 
Kyrle ſeneſchalli et R. attornat. J. S. & . 
attornat. J. N. ad tunc ſeftator. et domeſmen 
ejuſdem curiæ. Then the fine was ſet forth, 
and it appeared to have been levied before 
the attornies of the ſuitors in placito conven- 
tionis ſecundum conſuetudinem manerii, come 
ceo qu'il a de ſon done. | 


It was determined by Lord Chief Juſtice 
Holt, and the other Judges, that a fine 
might be levied of lands held in antient 
demeſne in the Court of the Manor, though 


it is not a Court of Record, becauſe it is 


but agreeable to the power of that Court 
in other inſtances, for they may proceed 
to try the miſe joined in a writ of right 
cloſe, which is of a higher nature than a 


G 4 fine ; 


Chap. IV. 


Dyer 111. b. 


Chap. IV. 
— nd 


Fitz. N. B. 
12. 


1 Bro. Ca. in 
Parl. 48. 


Courts of cites 
and corporate 
towns, 


1. would make fines of thoſe lands leviable 


Fin?2s. 


fine; whereas in all other inferior Courts, 
on the miſe zoined, the caufe muſt be re- 
moved into the Common Pleas by recor- 
dari, and the ſtatute 18 Ed. 1. de modo le- 
vand! fines is but declaratory of the com- 
mon law, and was made to rectify a 
miſtake, that fines were leviable in inferior 
courts upon bills or plaints, which cannot 
now be either by grant or cuſtom, by rea- 
fon of the negative words of that ſtatute. 
But this does not extend to courts of an- 
tient demeſne, for then the ſtatute 18 Ed. 


in the Court of Common Pleas, which 
not the caſe, ſuch fines being reverſible by 


the Lord, ſo that tenants in antient de- 


meſne would be under a double diſadvan- 


tage, for a fine could not be levied of their 
lands in any court. 


This judgment was affirmed by the 
Houſe of Lords. 


135. Fines may be levied in the Courts 


of cities, and corporate towns by cuſtom, 


where ſuch Courts have power to hold 
pleas of land. 


Madox 


Fines. 


Madox has publiſhed a record of a fine 


89 
Chap. IV. 
GA 


levied in the Town Court of the city of Form. Angl, 


Coventry, before the mayor and bailiffs of 
that town; and alſo a fine levied in the 
Court of Fordwick, to which King Henry 
$. was a party. 


136. A fine of this kind is however 
void, and may be reverſed, unleſs it ap- 
pears that the Court had a power of taking 
fines, 


In a writ of error to reverſe a fine levied 
in Shrew/bury before the bailiffs, the firſt 
error aſſigned was, that it did not appear 
they had any authority to take fines, and 
they could not have it by preſcription, or 
by general words in the King's grant, 


The Court ſaid the fine was void, it not 
appearing by what authority the fine was 
levied; for it was in derogation of the 
Crown and profits of the Crown pro licentia 
concordandi. 


137. Wich reſpect to the perſons before 
whom fines may be acknowledged, it ap- 
pears that originally thoſe who were deſi- 
rous of levying fines, acknowledged the 


concord 


No. 379.394. 


Waring v. 
Whale. 
Eliz. 3 14 


S. P. 1. Leon. 
188. 


Before whom 
fines may te 
acknowledged. 


9⁰ Fines. 
Chap. IV. concord in open Court, and fines are ſtill 
frequently acknowledged in the ſame man- 
ner, the parties appearing at the bar of the 
Court of Common Pleas : but fines may 
alſo be acknowledged out of Court. 


Commeſfioncrs 138. It appears from Glanville, lib. 11. 

appointed by : ; a p 

ewrit of dedi- C. I. that the ſuitors in the curia regis were 

mus peteſia= at all times allowed to proſecute their 

tem. 

Reeves 134. cauſes by attorney, who was called re/pon- 
alis ad lucrandum vel perdendum; and a 
plea might be thus commenced and deter- 
mined, whether by judgment, or by final 
concord, as effectually as by the principal 
himſelf. Per procuratorem itague talem po- 
teft placitum illud deduci in curia et terminari, 
five per judicium, frve finalem concordiam, adeo 
Plene et firmiter ut per eum qui alium loco 


ſuo inde poſuit, 


8 | Ia conſequence of this rule, fines were 
| frequently levied by attorney, and in the 
No. 369. 3602. Formulare Anglicanum there are ſeveral re- 
cords of fines, which appear to have been 
levied by attorney, the chirograph being 
worded in this manner---Hzc eft finalis 
concordia fadta, &c. inter Thamam de Preſton 
per Alexandrum Wallenſem, paſitum loco ſuo 
ad lucrandum vel perdendum, et Ranulphum, 

Sc. 


2 


Fines: 

Sc. This practice was productive of ſe- 
veral frauds (a), and therefore the (tatute 
de modo levandi fines enacted, that the par- 
ties to a fine ſhould appear perſonally in 
Court, that the judges might have an op- 
portunity of examining into their age and 
capacity, 


139. The great inconvenience of com- 
pelling old and infirm perſons to travel 
from the moſt remote parts of the king- 
dom to Weſtminſter, produced a regulation 
which 1s uſually called the ſtatute of Car- 
life, but which, in fact, is a writ addreſſed 


— — 


(a) There is an inſtance in the rolls of Parliament 
18 Ed. 1, No. 9. vol, 1. pa. 22. where a perſon com- 
plains that having demiſed certain lands to another, 
for twelve years, and agreed to levy a fine to con- 
firm the demiſe, he appointed a friend of the leſſee's 
as his attorney for that purpoſe, who acknowledged a 
fine of other lands to the leſſee and his heirs for ever, 
et idem Matheus poſtea tuliſſet quoddam hi eve de cou ven- 
tione verſus ipſum M illelmum de prædlicto termius affirman- 
do, prout idem Mali beus fecit igſum Willelmum quendam 
attornatum facere, ad finem illum levandum coram fuſtici- 
ariis de Banco; prediftus Mattheus tamen fecit et procu- 
- ravit erga attornatum illum qui fuit de notitia et amicitia 
ſua, quod idem attornatus recagnovit alia tenementa quæ 
fuerunt igſius Millelmi, et in ſeripto inter eos confecto non 
contenta, Cc. 


by 


Chap. IV. 


92 
Chap. IV. 
— 
15 Ed. 2. 
2 Reeves 304. 


2Infl. 512. 


Fines. 


by Edw. 2. to the judges, for their govern. 
ment in taking the acknowledgment of 
fines. It ordains, That all parties who 
would acknowledge or render their rights 
or tenements to another by fine, ſhould 
appear perſonally before the juſtices, ſo that 
their age, idiocy, or any other defect might 
be judged of by them. © Provided not- 
tc withſtanding that if any perſon be by age 
© or impotence decrepit, or by caſualty ſo 
ce oppreſſed and withholden, that by no 
t means he is able to come before you in 
te our Court, then in ſuch caſe we will that 
te two or more of you by aſſent of the reſi- 
ce due of the Bench ſhall go unto the party 
te fo diſeaſed, and ſhall receive his cogni- 
tt zance upon that plea and form of plea 
te that he hath in our Court, whereupon 
te the ſame fine ought to be levied; and if 
te there go but one, he ſhall take with him 
* an abbot, a prior or a knight, a man of 
te good fame and credit, and ſhall certify 
« you thereof by the record, ſo that all 


ee things incident to the ſame fine being 


« examined by him or them, the ſame 
te fines according to our former ordinance 


** may be lawfully levied,” 


In 
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In conſequence of this regulation, a ſpe= Chap. IV. 
cial commiſſion iſſues out of the Court of "YT 
Chancery, called a writ of dedimus poteſta- 
tem, directed to a certain number of com- 
miſſioners, reciting that a writ of covenant 
is depending before the juſtices of the 
Court of Common Pleas, between certain 
perſons therein named, who are incapable 
from infirmity of appearing perſonally be- 
fore the Court, and authoriſing the com- 
miſſioners to take the acknowledgment of 
the ſaid parties concerning the matters 
contained in the writ,, and directing them 
to certify ſuch acknowledgment under 
their hands and ſeals to the Court of Com- 
mon Pleas. 


140. Although this writ ſtill appears to 
be granted upon a ſuggeſtion of infirmity 
in the parties, yet ſuch ſuggeſtion is ſeldom 
true, the writ being uſually obtained to ſave 
the expence or inconvenience of a journey 
to Weſtminſter, or for the purpoſe of levy- 
ing a fine in vacation time. 


141. The ſtatute of Carliſie only gives Bro. Ab. Tit. 


authority to two of the juſtices, or to one of Fine 120. 
a ; Co. Read. g. 
them attended by an abbot or knight, to 2 Vent. zo. 


take the acknowledgment of fines ; but 
. not- 


Chap. IV. 


Wilſon 78. 


Pa 


Tudght of 
Axe. 

Jenk. 227. 
Dyer 224. b. 


Fines. 


notwithſtanding this reſtriction, writs of 
dedimus poleſtatem were frequently directed 
to perſons of inferior quality, from whence 
many abuſes aroſe, which gave riſe to the 
rule of Court, Paſch. 43 Eliz. by which it 
was ordered that no writ of dedimus poteſta- 
tem directed ro commiſſioners, to take the 
acknowledgment of any fine, ſhould be re- 
ceived or recorded, unleſs the acknowledg- 
ment was taken by ſome of the juſtices of 
the one bench or other, or Barons of the 
Exchequer, or ſerjeant at law, or knight 
who was of the quorum. Cuſtom has how- 
ever ſo far prevailed againſt the poſitive 
authority both of the ſtatute and of this 
rule, that although a knight is always nam- 
ed in a wtit of dedimus poteſtatem, yet he 
ſeldom 1s one of thoſe who take the ac- 
knowledgment of a fine. 


142, The Judges of Aſſiſe may, in their 
circuits per conſuetudinem regni, take the ac- 
knowledgment of fines without any writ of 
dedimus poteſtatem, on account of the great 
confidence which the law places in their 
judgment and integrity (a): in ſuch caſes 

however, 


(4) There is a petition in the rolls of Parliament 


28 Ed, 3. No. 26. vol. 2. p. 261. from the com- 
mons 


Fines. 


however, a writ of dedimus poteſtatem ought 
- to be ſued out, bearing date before the ac- 
knowledgment of the fine; alchough, if the 
writ of dedimus poteſtatem is teſted after the 
date of the acknowledgment, ſtill the fine 
will be ſupported. 


143. A writ of error was brought to re- 
verſe a fine, and the error aſſigned was, 
that it appeared upon record that the ac- 
knowledgment of the fine was taken by 
Chief Baron Manwood, on the 27th of 
March, and the writ of covenant and dedi- 
mus poteſtatem were teſted on the gth of 
April, ſo that the acknowledgment was 
taken without any authority; and by the 
ſtatute 23 Eliz. the day of the acknowledg- 
ment ought always to be certified ; but the 
Court over-ruled this objection, ſaying it 
was good enough, and that otherwiſe they 
ſhould reverſe many fines. 


The commiſſioners appointed by writ 
of dedimus poteſtatem are directed by the 
ſtatute 23 Eliz. c. 23. /. 5. to certify the 


— — 


mons beyond Trent, praying that a juſtice of one or 
the other Bench ſhould come twice each year into 
their counties, to take the acknowledgment of fines. 


acknow- 


93 
Chap. IV. 
—— 


Argenton v. 
Weſtover, 


Cro. Eliz. 
275. 


Hot the ac- 
knowledoment 


1; tobe certified 


Chap. IV. 


Fitz. N. B. 
146. 


Idem. 


Downes v. 
Savage, 
Cro. El:z. 
240. 


Fines. 


acknowledgment of the fine within twelve 
months after it is taken, and allo to cer. 
tify the year and day whereon the ſame 
was acknowledged. 


144. If the commiſſioners, in a writ of 
of dedimus poteſtatem, refuſe to certify the 
acknowledgment of a fine purſuant to this 
ſtatute, within twelve months, a certtorart 
may be awarded againſt them, reciting 
the ſubſtance of the writ of dedimus pote/- 
tatem, and the acknowledgement of the 
fine, commanding them to certify it; 
and in caſe of their refuſal, an alias, a 
Pluries, and an attachment will iſſue 
againſt them. 


145. If the commiſſioners die before 
they have certified the acknowledgement 
of a fine, their executors muſt certify it 


upon a certiorari; and in caſe of their re- 


fuſal, the ſame proceſs lies againſt them 
as againit the commiſſioners. 


146. If a writ of dedimus poleſtatem be 
directed to two perſons jointly, and only 
one of them takes the acknowledgement 
of the fine it will be erroneous, 


147. If 
2 


Fines. 


147. If a perſon has ſeveral writs of 
covenant depending againſt ſeveral per- 
ſons in different counties, he may have a 
writ of dedimus poteſtatem directed to com- 
miſſioners to take their acknowledgments 
ſeverally. 


148. A writ of dedimus poteſtatem was 
awarded to take the acknowledgment of 
four perſons to the ſame fine. The com- 
miſſioners returned the acknowledgment 
of three of the perſons only. The Court 
reſolved that the fine ſhould paſs as 
againſt the three perſons who had ac- 
knowledged it; and that the name of 
the fourth perſon ſhould be eraſed out 
of the writ of covenant and dedimus po- 
teſtatem. | 


It was reſolved in the ſame caſe, that if 
a writ of dedimus poteſtatem be awarded to 
take the acknowledgment of three perſons 
to the ſame fine, the commiſſioners need 
not take the acknowledgment of all the 
three perſons at the ſame time, but may 
take the acknowledgment of one of them 
at one time, and of another of them at 
another time, 
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149. A fine will not be reverſed for any 
trifling error or miſtake in the return made 
by commiſſioners under a writ of dedimus 
poteſtatem. 


A writ of error was brought to reverſe 
a fine taken by commiſſioners, becauſe 
upon the back of the writ of dedimus po- 
teſtatem it was executio iftius brevis patet in 
guodam panello huic brevi adnexo, whereas 
it ought to have been in quadam ſchedula 
buic brevi annexa. But all the Court held 
it was but matter of form and not mate- 
rial, for although it be not properly ſaid 
to be a pannel, yet a pannel and ſchedule 
are all one in ſubſtance, and no cauſe to 
reverſe the fine. 


150. The writ of dedimus poteſtatem 
recites, that a writ of covenant is de- 
pending between the parties, and there- 
fore ſhould bear date after the writ of 
covenant, 


_ 


A writ of error was brought to reverſe 
a fine levied at Cheſter, becauſe the teſte of 
the writ of dedimus poteſtatem was prior to 
the writ of covenant; and it was held to 
be a manifeſt error. 


151, But 
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151. But if the writ of dedimus poteſ- 
- tatem be teſted on the ſame day with 


the writ of covenant, the fine will be 
valid. 


A writ of error was brought to reverſe 
a fine, becauſe the writ of dedimus poteſta- 
tem was teſted on the ſame day with the 
writ of covenant, which was contended to 
be erroneous, becauſe the writ of dedimus 
poteſtatem recites, that the writ of cove- 
nant is depending; whereas the writ of 
covenant could not be ſaid to be depending 
until its return. But the Court were of 
opinion that this was no error, for the 
writ of covenant may be ſaid to be de- 
pending immediately on the purchaſe of 
it; and if a ſtranger ſhould buy the lands 
before the return of the writ of covenant, 
it would be champerty. 


152. It is the duty of all thoſe who are ap- 
pointed commiſſioners in a writ of dedimus 
poteſtatem, to inform themſelves by means 
of ſome people of credit, that the perſons 
who acknowledge a fine before them, are 
really the parties named in the original 
writ, They ſhould alſo be extremely at- 
tentive in examining whether there be any 
married woman, infant, ideot or lunatick 
Ko H 2 among 


Chap. IV, 


Arundel v. 
Arundel, 
Cro. Eliz. 
677. 

Cro. Jac. 11. 
5 Rep. 47. b. 
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dedimus po- 
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Wilſon 82. 
Vide Dean 
v. Tidmarſh, 
Barnes 143. 


Wilſon 85. 


ledging ſuch fine, that the ſame was 
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among the parties to the fine, as they are 
liable to be ſeverely puniſhed by the Court 
of Common Pleas for any fraud or wilful 
neglect in the execution of the truſt re- 
poſed in them by that Court. | 


153. By a rule of the Court of Com- 
mon Pleas made in Hil. 13 Geo. I. it was 
directed, that no fine acknowledged before 
commiſſioners ſhould be allowed to paſs, 
unleſs ſome perſon who was preſent when 
the fine was acknowledged, ſhould appear 
perſonally before the Lord Chief Juſtice 
of the court, and be examined upon oath 
touching the execution thereof. 


This rule having been found by expe- 
rience to be attended with inconveniences, 
and not having anſwered the good pur- 
poſes for which it was intended, the Court 
made the following rules: 


Hilary 17 Geo. II. © It is ordered, that 
ce inſtead of an oath made viva voce of the 
e due acknowledgement of fines, an affi- 
ce davit in writing on parchment ſhall be 
* made and annexed to every fine, in 
de which the perſon making the ſame ſhall 
te ſwear that he knew the parties acknow- 


« duly 
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& duly ſigned and acknowledged, that 
te the party or parties acknowledging and 
ce alſo the commiſſioners taking the ſame, 
« were of full age and competent under- 
ce ſtanding; that the feme-coverts (if any) 
« were ſolely and ſeparately examined 
te apart from their huſbands, and freely 
ce and voluntarily conſented to acknow- 
« ledge the ſame; and that the cognizor 
© or cognizors, and every of them knew 
te the ſame to be a fine to paſs his, her or 
ce their eſtate or eſtates, which fine, to- 
ce gether with ſuch affidavit annexed, ſhall 
ce be tranſmitted to the Lord Chief Juſ- 
te tice, - or ſome other juſtice of this Court, 
© for his allocatur thereon, and ſuch affi- 
ec davit hall remain annexed to ſuch fine, 
ce and be left with the ſame in the proper 
ce office: And it is ordered that every 
* ſuch affidavit, except where the per- 
« ſons, at the time of their acknowledg- 
«ing the fine, are in Ireland, or ſome 
* other parts beyond the ſeas, ſhall be 
* made by ſome attorney of the Courts of 
Meſtminſter-Hall.“ 


Hilary 26 & 27 Geo. II. © It is ordered, wilſon 89. 

e that in the affidavits made in purſuance | 
« of the preceding rule, the perſon or 
H 3 « perſons 


27 & 28 
Geo. 2. 
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* perſons ſo making the ſame ſhall ſwear, 
© that the fine was duly ſigned and ac- 
* knowledged upon the day and year men- 
ce tioned in the caption; and if there be 
te any razure or interlineation in the body or 
ce caption of ſuch fine, that ſuch razure or 
te jnterlineation was made before the party 
ce or parties ſigned the ſaid fine, and 
ce before the caption was ſigned by the 
© commiſſioners,” 


154. The Court of Common Pleas 
has in ſome inſtances diſpenſed with theſe 
rules, 


A fine was taken before Prentice an at- 
torney, and Prentice a tradeſman, as com- 
miſſioners; Prentice the attorney died 
without making the proper affidavit of the 
acknowledgment of the fine, One of the 
cognizors became a bankrupt, abſconded, 
and did not ſurrender within the 42 days, 
as required by the ſtatute, The fine was 
ordered to paſs, on an affidavit of the due 
acknowledgment of it by Prentice the 
tradeſman, notwithſtanding the general 
rule requiring ſuch affidavits to be made 
by attornies. 


155, Where 
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15 5. Where fines have been acknow- 
ledged out of the kingdom, the Judges 


have alſo remitted the ſtrictneſs of theſe 
rules. 


The Lord Chief Juſtice, aſſiſted by 
Mr. Juſtice Clive, made an order, that a 
fine ſhould paſs as to two of the cognizors, 
conſidering the particular circumſtances 
of the caſe, notwithſtanding the ſame was 
not ſigned by them. One of the com- 
miſſioners attended and made oath, that 
this fine was duly acknowledged before 
him, and another commiſſioner by the 
cognizors at Naples in Italy, that the par- 
ties were of full age and good underſtand- 
ing: that the married woman was exa- 
mined apart from her huſband, and freely 
conſented. The fine being taken from 


19 Geo. 2. 
Fleetwood 
v. Calenda, 
Barnes 219. 


perſons beyond ſeas, it was not within the 


order of the Court, :cquiring an affidavit; 
and the ſigning of a fine by the cognizors 
is not abſolutely neceſſary. 


| 


156. Two fines taken at Hamburgh, 
© where the cognizors reſidecl, were ordered 
to paſs by all the four Judges, upon an 
affida vit by a commiſſioner, of the due 
execution of each fine ſworn before a clerk 
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in the chancery of the city of Hamburgb, 
and authenticated by his certificate or at- 
teſlation as a notary publick. 


157. A fine was taken at Fdinburgh, 
and was regular in every reſpect, except 
that it was not taken in the preſence of an 
attorney of any of the Courts of Veſtmin- 
ſer-lHlall, who might have made the uſual 
affidavit of it's having been duly taken. 
An affidavit was made by Seton the de- 
mandant, that there was no ſuch attorney 
in or near Edinburgh; and the Court, on 
the motion of Serjeant Davy, who cited 
$ay v. Smith, allowed the fine. 


158, The Lord Chief Juſtice of the 
Court of Common Pleas may alone take 
the acknowledgment of a fine out of Court, 
a privilege peculiar to that office, and 
which ſeems to be derived from cuſtom 
and uſage, for it does not appear that this 
power 1s given to the Lord Chief Juſtice 
by any ſtatute. Capitalis juſticiarius de 
banco ſolus per prerogativum officii ſui poteſt 
capere recognitiones finium, abſque dedimus 
poleſtatem. | 


If 
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If the Lord Chief Juſtice of the Court 
of Common Pleas be a party to the writ 
he cannot take the acknowledgement of 
that fine quia judex in propria cauſa. This 
rule extends to all other judges and com- 
miſſioners. 


159. By the ſtatute 34 @ 35 Hen. 8. 
c. 26. J 40. it is enacted, that fines ſhall 
and may be taken before the juſtices of 
Wales, of lands, tenements and heredita- 
ments ſituated within their juriſdiction ; 
by force of their general commiſſion with- 
out any writ of dedimus poteſtatem, to be 
ſued for the ſame, in like manner and 
form as 1s uſed to be taken before the 
king's Chief Juſtice of his Common Pleas 
in England, 
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CHAPTER. V. 


Of the Parties to a Fine. 


160. A FINE being conſidered as 2 

common aſſurance or convey 
ance of real property, it follows that all 
perſons of full age and ſufficient under- 
Randing may in general levy fines of thoſe 
lands in which they have any eſtate of free- 
hold, either by right or by wrong. 


161. Even perſons who are blind, deaf, 
or dumb, or who are both deaf and dumb 
at the ſame time, may levy fines, if it 
appears that, notwithſtanding thoſe diſ- 
abilities, they are capable of compre- 
hending the nature and conſequences of a 
fine, and can expreſs their meaning by 
writing or ſigns: and there are three in- 
ſtances of perſons born deaf and dumb, 
who were permitted to levy fines. 


162, There are ſeveral records of fines 
publiſhed by Dugdale and Maddox, to 
which the king is a party. It was how- 
ever much doubted in the reign of James I. 

| whether 
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whether the king could levy a fine; and 
his majeſty having conſulted Lord Chief 
Juſtice Popham and Sir Edward Coke (then 


107 


Chap. V. 
e 


Attorney General) on this ſubject, they 


gave it as their opinion that altho' the 
king could not be cognizor of a fine, be- 
cauſe a writ of covenant could not be 
brought againſt him, yet that if a fine was 
levied to the king, he might then make a 
grant and render, which would be good 
and ſufficient to bind him. 


163. The queen may levy a fine, and 
a fine may be levied to her; for ſhe has 
in every inſtance, the particular privilege 
of ſuing and being ſued alone, and is con- 
ſidered in all legal proceedings as a feme 
ſole, and not as a feme covert. 


164. As married women might always 
be impleaded jointly with their huſbands, 
it follows that they could join with their 
huſbands in levying fines: and it appears 
from a paſſage in Glanville, and ſome very 
antient records publiſhed by Maddox, that 
it was formerly uſual for married women 


0 appoint their huſbands as their attornies 
to levy the fine for them, 


Thus 


The guten. 


1 Inſt z. a. 
13%. a. 
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men. 
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Chap. V. Thus in 9 Nich. I. the prior and convent 
4+ mage of Lewis fined to the king in half a mark, 
Dit. 1. 13. ut concordia fatla inter Kicardum de la 

Combe, & Sybillam de Dene, uxorem ſuam, 
preſentes per eundem Ricardum virum ſuum, 
prfitum loco ſua, ad lucrandum vel perden- 
1 dum, et Witkelmum priorum et conventun de 
Lewis tenentem, per Willielmum monarchum 
ſuum de edvocatione eccleſie de Waldern, 
unde recognitio de ultima preſentatione ſum- 
monita fuit inter eos in prefata curia, ſcri- 


batur in maguo rotulo. 


l It is probable that married women were, 
in conſequence of this practice, frequently 
deceived, and defrauded of their inherit- 

18 Ed. 1. ances by their huſbands, The ſtatute de 

2 Init. 515. modo levandi. fines therefore directed, that 
if a feme covert be one of the parties to a 
fine, ſhe ought firſt to be examined by the 
Juſtices, and if ſhe refuſed her aſſent to 
the fine, it ſhuuld not be levied, 


165, When a married woman 1s party 

to a fine, ſhe ought to be examined ſe- 

2Inft. 515, Creily and apart from her huſband, pur- 

3 Ak. 712. ſuant to this ſtatute, that the Judges of 

| _ Commiſſioners may inform themſelves 
whether 
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whether ſhe joins in the fine of her own 
free will, or is compelled to it by the 
threats and menaces of her huſband. 
Every thing contained in the writ ſhould 
be diſtinctly named to her; and ſhe ought 
to be informed of the conſequences of her 
aſſenting to the fine, But although the 
ſtatute de modo levandi fines thus poſitively 
directs the private examination of a mar- 
ried woman, yet if ſhe is allowed to ac- 
knowledge a fine without being examined, 
it will bind both her and her heirs for ever, 


there being no mode of reverſing ſuch a- 
fine; becauſe it cannot afterwards be 


averred that the married woman was not 
examined, the contrary being recorded, 


166. The private examination of a mar- 
ried woman is, however, not directed in 
all caſes, as that circumſtance was pre- 
ſcribed by the Legiſlature, only to prevent 
married women from making an impru- 
dent diſpoſition of their property at the 
inſtance of their huſbands; ſo that where 
a huſband and wife acquire any intereſt 
by a fine, and depart with nothing, the 
wife need not be examined, becauſe in 
that caſe ſhe cannot poſſibly be prejudiced. 


1 Inſt. 515. 


It may therefore be laid down as a cer- Lit. f. 670: 


tain b 
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tain rule, that a married woman need only 
be privately examined in levying a fine, 
where ſhe joins in granting ſome eſtate, or 
departing with ſome intereſt, 


If a fine be levied to a huſband and wife 
who grant and render a rent, the wife 
ought to be examined, becauſe by the ren- 
der ſhe makes herſelf liable to the payment 


of the rent. 


167. If a married woman levies a fine 
of her own inheritance without her huſ- 
band, it will bind her and her heirs, becauſe 
they will be eſtopped to claim any thing in 
the lands, and cannot be admitted to aver 
that ſhe was a married woman, that betng 
contrary to the record, But her huſband 
may enter and defeat ſuch fine, either 
during the coverture, to reſtore himſelf to 
the freehold which he held jure uxoris, or 
after her death, to reſtore himſelf to his 
tenantcy by the curteſy ; becauſe no act 
of a feme covert can transfer that intereſt 
which the marriage has veſted in the huſ- 
band; and if the huſband avoids the fine 
during the coverture, neither the wife nor 
her heirs will be barred by it; for, by the 

entry 
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entry of the huſband, the whole eſtate 
which paſſed by the fine is defeated, and 
the old eſtate of the wife reveſted in her, 
and the huſband becomes again ſeiſed in 
right of his wife. 


Even an entry by the huſband into part 
of the land, whereof the wife alone levied 
a fine, will avoid the whole fine. 


168. If a marriea woman levies a fine 
executory as a feme ſole, and execution is 
ſued againſt the huſband and wife, the huſ- 
band may ſtop the execution of the fine, 
becauſe no act of his wife's can prejudice 
him. And if in a caſe of this kind the huf- 
band had made default, and his wife was re- 
ceived in his ſtead, ſhe might for the benefit 
of her huſband, prevent the execution of 


her own fine, but, after the death of her 
huſband, ſhe cannot avoid it. 


169. If a woman levies a fine by the 
name of Mary, the wife of Thomas Stiles, it 
will be void ; becauſe it appears. by the 
very record itſelf that the cognizor was a 
married woman, | 
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170. It is agreed that a wife may, with- 
out her huſband, execute a naked authori- 
ty, though no ſpecial words are uſed to diſ- 
penſe with the diſability of coverture-: but 
if the legal eſtate in lands is veſted in a 
married woman in truſt for another, ſome 
hold that ſhe cannot paſs it to the ceſtui 
que truſt unleſs her huſband joins; and 
therefore, that if ſhe makes a feoffment, or 
levies a fine without him, the firſt will be 
void, the latter voidable : but others are of 
opinion, that the huſband's joining is not 
more requiſite in'this than in the former 
caſe, 


171. The following is the only caſe where 
a married woman has been allowed to levy 
a fine without her huſband. 


Upon a motion that Ann Moreau, wife 
of Moreau, might levy a fine without 
her huſband, it appeared that the lands had 
been ſold by the huſband, who covenanted 
that he and his wife (when of age) ſhould 
levy a fine, When the wife came of age, 
ſhe refuſed to join in it; but it was levied 
by the huſband alone, who afterwards went 
abroad. The wife now conſented to levy 
it, but the huſband was abſent, It was ſaid 

that 
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that it had been uſual in ſuch caſes for the 
curſitor to make out a præcipe to the wife as 
a feme ſole ; but no example of it was pro- 
duced upon the motion, The Court would 
make no rule to authenticate ſuch a fine; 
but it was afterwards acknowledged de bene 
eſſe before the Lord Chief Juſtice then in 
court, 


172. Coparceners, joint-tenants, and te- 
nants in common, may levy fines of their 
reſpective ſnares; and if there be two joint- 
tenants in fee, and one of them levies a fine 
of the whole, this will not amount to an 
ouſter of his companion : but it is a ſeve- 


rance of the jointure, though they continue 
to be in of the old uſe, 


173. Perſons outlawed or waved in per- 
ſonal actions, may alien by fine; for their 
eſtates ſtill remain in them, although they 
have forfeited the rents and profits, 


174. Having enumerated the perfons 
who are capable of levying fines, we ſhall 
.now examine who are diſabled from being 
coguizors, or conveying by fine. This 
diſability may ariſe either for want of a ſuf- 


ficient eſtate in the lands, a competent de- 
Vor. I, I 
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gree of judgment and underſtanding, er 
from being incapacitated by their ſituation, 
or by tome. poſitive act of Parliament. 


175. No perſon can levy a fine of lands 
that will affect ſtrangers, unleſs he has at 
leaſt an eftate of freehold in them, either 
by right or by wrong; for otherwiſe it 
might be in the power of any two ſtrangers 
to deprive a third perſon of his eſtate, by 
levying a fine of it; fo that in every caſe 
where a fine is levied, and none of the par- 
ties to ſuch fine have any eſtate of freehold 
in the lands whereof the fine is levied, it 
will only bind the parties themſelves, and 
their heirs, but may at any time be ſet aſide 
by the real owner, by pleading that nenher 
of the parties had an eſtate of freehold in 
the lands at the time when the fine was le- 
vied. 


176. A fine levied before entry or re- 
ceipt of rent, will be void upon the ſame 
principle. 


Upon a bill filed for a ſhare in the New 
River water, the defendants pleaded a fine 
and non-claim, but it appearing that there 


was no entry nor receipt of rent until after 


Fines; its 


the fine was levied, Lord Hardwicke ſaid Chap. V. 
there was not a ſufficient /#j/in to ſupport LY 
the fine. His Lordſhip alſo obſerved, that 

the receipt of rent with a continuance of 
poſſeſſion before the levying the fine, might 

have been ſufficient, becauſe thoſe acts 

would ſhew quo animo the fine was levied : 

ſo that if the rents had been received by 

the defendants before the fine was levied, 

and continued to be paid to them, it would 

have been the ſtrongeſt evidence of poſ- 

ſcſſion. | 


8 177. The tenant in poſſeſſion will not Poe v. Wil 
be allowed .as an evidence to prove the liams. 

- eſtate of a landlord who levies a fine, be- P. 62“. 
r cauſe he would then be a witneſs to ſup- 

port his own poſſeſſion, 


178. A perſon having a defeaſible right 
only to lands, may notwithſtanding levy a 
fine of them, which cannot be ſet aſide by 
the plea that neither of the parties had an 
eſtate of freehold in the lands. 


Sir Michael Armin being ſeiſed in fee of Carter v. Bar- 
the manors of Pickworth and Willoughby, 1. W. cog. 
by his will devifed, that in caſe his perſon- 1; Via. Ab. 
al eſtate, &c, ſhould not be ſufficient to pay 336. 


3-9 his 
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his debts, then his executors ſhould receive 
the rents and profits of his whole real eſtate, 
and after payment thereof, he deviſed the 
manors of Pickworth and Willoughby to his 
uncle Evers Armin for life, and in caſe he 
ſhould have iſſue male, then to ſuch iſſue 
male and his heirs for ever; and in caſe he 
ſhould have no iſſue male, he deviſed the 
manor of }/illoughby to his nephew Sir Tho- 
mas Barnardiſton in fee, Upon the death 
of Sir Michael Armin, Evers Armin entered 
upon the premites deviſed to him, and de- 
viſed them to his grandſon Armin Bulling- 
ham, and the heirs of his body. Upon the 
death of Evers Armin, Sir Thomas Barnar- 
diſton entered upon the premiſes, claiming 
the ſame by virtue of the remainder limit- 
ed to him by the will of Sir M. Armin. 


Armin Bullingham, the deviſee of Evers 


Armin, entered upon the manor of Willougb- 
by, claiming title thereto, and put his cattle 
into ſome part of the land, upon which en- 
ſued a replevin, and the ſpecial verdict in 
3 Lev. 431. and 2 Salk, 224, This ſuit 
was afterwards compromiſed between Sir 
Thomas Barnardiſton and Armin Bullingham, 
who both joined in a fine of the manor of 
Miliougbly; but previous to this Sir Tho- 
mas Barnardiſton had conveyed the premiſes 

by 


Fines. 


by leaſe and releaſe to Sir Samuel Barnar- 
diſton in mortgage. 


It was contended that this fine was void, 
as neither of the parties had an eſtate of 
frechold in the lands; but the Lord Chan- 
cellor held, “that in this caſe it could not 
te be ſaid that partes nis nibil habuerunt, 
« becauſe Armin Bullingham, on the death 
« of Evers Armin, and as his deviſee, had a 
te right againſt all perſons whomſoever but 
« the heir of Sir Michael Armin the teſtator, 
« and Barnardiſton, entering upon him as a 
te diſſeiſor; and though Barnardiſton after- 
« wards mortgaged the premiles in fee, 
« yet he continuing in poſſeſſion thereof, 
« and joining with Bullingbam in the fine, 
te ir could not be ſaid that partes inis nibil 
© habuerunt, when one of them, viz. Bar- 
* #ardiſton, had the poſſeſſion, and the other 
« of them, viz. Bullingham, had the right 
te to the land againſt Barnardiſton, and alſo 
te againſt his mortgagee.” 


179. If a perſon who is only poſſeſſed of 
lands for a term of years, or who holds 
them by a ſtatute merchant, ſtatute ſtaple, 
or writ of elegit, or is tenant at will, levies 


a fine, it will have no effect whatever as to 
I 3 ſtrangers 


117 


Chap. V. 
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3 Rex: 77. b. 
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ſtrangers, becauſe the cognizor has no eſtate 
of freehold, 


180. It follows from the ſame principle, 
that if a copyholder levies a fine of his 
copyhold, it is void, becauſe the freehold 
is in the Lord, 


, _— =” MP3 —— I TOI VR... * 


1 Inſt.337. a. 181. The only mode by which a tenant 

hace for years or a copyholder can levy a fine, 
ſo as to give it any force, is by firſt making 
a feoffment, by which means he acquires a 

why KRecove- freehold by diſſriſin. This doctrine has 
however been lately queſtioned, 
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18 2. There are two caſes in which a 
fine is allowed to operate, although the 
parties have no eſtate of freehold in the 
lands. The firſt is where à ce/tui que truſt 
levies a fine of his truſt eſtate, of which the 
reaſon will be given in a ſubſequent part of 
this work. And the ſecond is when a fine 
is levied by a vouchee to the demandant, 
or from a demandant to a vouchee, which 
is allowed, becauſe in law the vouchee is 
ſuppoſed to be tenant of the land, though 
in fact he never is ſo at preſent. 
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183. The averment guod partes finis nihi] Chap. V. 
habuerunt cannot be made by a perſon 
claiming as heir to the cognizor of a fine, 
and making his title to him or through 
him. But where a perſon makes mention 
of any oi his anceſtors, in the courſe of his 
pedigree only, and not as one from whom 
he claims, he is not barred by his fine, but 
may aver quod partes ſinis nihil habuerunt. 


Villiam Rezers, an idiot, being ſeiſed of Edwards v. 
a reverſion fee, Andrew Rogers, his uncle, 2 Beg 
kvicd a fine of the lands with proclama- 513. 1 Vent. 
tions to a ſtranger, and died in the life-time Self uy 
of his nephew : upon the death of the idiot 
vithout iſſue, the grandſon of Andrew Ro- 
gers entered and claimed the lands as heir 
at law to the idiot; and the queſtion was, 
whether, he was barred by the fine of his 
grandfather. Croke and Berkeley were of Ag hat 
opinion, that as the lands never deſcended HS e 
on Andrew Rogers, his grandſon was not She bug eff 
barred by his fine, but might aver quod par- n. e 
tes inis nihil habuerunt, for he claimed no- Fade; eee, 
1 . Hem tr, Al 
thing from him, but only mentioned him W 
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184. An alien not being capable of hold- Ac. 
| ing lands, ought not to be permitted to 13 Vin. Abe 
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223, 


Perſons æuant- 
my judy ment 
and un 
Standing. 

2 Rep 68. a. 
10 Rep. 42.b. 


Ante ſ. G7. 
Hob. 224. 
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levy a fine: but if he does levy a fine, it 


will not conclude the king after office 
found. 


185. All thoſe who from a deficiency of 
judgment or underſtanding are incapable 
by law of contracting, are likewiſe incapa- 
ble of being cognizors in a fine: but with 
re ſpect to perſons of this deſcription, it will 
be proper to preriſe one obſervation, that 
whatever legal defects may be in the cog- 
nizor, if the judges or commiſſioners once 
admit him to levy a fine, ſuch fine will for 
ever afterwards be as valid and effectual as 
if the cognizor was not under any legal diſ- 
abilities, except in the caſe of an inſant; 
although the judges or commiſſioners omit 
a very neceſſary part of their duty, in per- 
mitting ſuch perſons to levy a fine, 


This rule ariſes from a principle which 
has been mentioned in a preceding part of 
this work, that no averment can be made 
againſt any fact which is once upon record, 
and as the admiſſion of a perſon to levy a 
fine ſuppoſes him to be free from all legal 
defects and diſabilities, (for the law will 
never preſume that the judges under whoſe 
inſpection the fine was levied, would allow 

i, 
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it to paſs, unleſs the parties were capable 
of levying it); therefore, although the fact 
ſhould be otherwiſe, yet no averment can 
ever afterwards be admitted to the con- 


trary. 


186. By the common law, infants, or 
perſons under the age of 21 years, are in- 
capable of binding themſelves by any con- 
tract, which may turn to their prejudice, 
on account of their ſuppoſed want of judg- 
ment and diſcretion at that period; in con- 
ſequence of this principle, an infant is inca- 
pable of being cognizor in a fine; but if an 
infant is permitted to levy a fine, and that 
fine is not reverſed during his minority, it 
muft for ever afterwards ſtand good (a). 


EE —_— 1 


— 


(a) In the rolls of Parliament 50 Ed. 3. No. 127. 
vol. 2. p. 342. there is a petition from the Commons, 
complaining of the very great hardſhip of not permit- 
ting a perſon who had levied a fine when an infant to 
reverſe it after he attained his full age, and praying 
that every perſon who had levied a fine during his in- 
fancy, ſhould be allowed a certain time, ſuch as two 
years after he attained his full age, to reverſe it; to 
which the King anſwered, that he would conſider 
2painſt the next Parliament, whether it would be pro - 
per to alter the old law in this point or not. 


The 


Infants. 
9 Vin, Ab. 
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The reafon that an infant is reſtrained 
from reverſing a fine levied by him, un- 
leſs it is done during his minority, is, be- 
cauſe that fact can only be tried by an in- 
ſpection of his perſon in open court. 
Non teftium leſtimonio, non juratorum ve- 
redifto, fed judicis inſpeclione ſolummodo. 
This mode of trial is adopted, becauſe 
every judicial act ſhall be intended to 


have been rightly done, until the con- 
trary appears; and therefore it 1s fitter 


that the propriety of ſuch an act ſhould 
be tried by the court, than by a jury. 


187. In caſes of this kind a writ iſſues 
to the ſheriff, commanding him to con- 
ſtrain the parry to appear, that it may be 
aſcertained by the inſpection of his perſon, 
whether he be of full age or not; ut per 
aſpectum corporis ſui conſtare peterit, juſti- 
ciariis noſtris, fi praditius A. fit plenæ 
ælalis necue. 


The Judges may alſo examine the in— 
ſant upon an oath of voir dire, or any of 
his parents, and inform themſelves by 

eans of church books, or any other kind 
of evidence, if there ſhould ſtill remain a 
doubt reſpecting the age of the party. 

188. The 


Fines. 123 


188. The peculiar privilege thus given Chap. v. 

to infants, of averring againſt a record TT" 
during their infancy, 1s probably owing to 
this cauſe, The Judges or Commiſſioners 
who take the acknowledgment of fines, 
are ſuppoſed to inſpect the age of all thoſe 
who acknowledge a fine before them, 
purſuant to the directions in the ſtatute de 
modo levand! fines ; and if, after ſuch inſpec- 
tion, they are permitted to levy a fine, it is 
preſumed they are of ſufficient age; and 3 Ark. 711. 
the infant therefore cannot in that Court 
aver his diſability : but if upon a writ of 
error brought in a ſuperior Court he is 
inſpected, and found not to be of full age, 
the fine may be reverſed; becauſe the 
public inſpection of an infant by the Judges 
in a Court of Record, is of equal noto- 
riety and authenticity with a former re- a 
cord of the infant's having levied a fine, 
(which ſuppoſes him to be of full age); 
and therefore, as both fats are recorded, 
and contradict one another, the latter fact 
will prevail. 


If infancy were permitted to be tried 12 Rep. 122, 
by any other mode than the perſonal in- 
ſpection of the infant in a Court of Re- 
cord, averments might be made many 
years 
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1 Inſt. 131. 


A. 

Idem 380. 
b. 
Keckwith's 
caſe, 


Moore 844. 


Sarah Grif- 
fith's caſe, 
12 Mod. 444 
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years after a fine had been levied, that the 
perſon who acknowledged it was an infant 
at the time, by which means records 
might be avoided by bare averments, 


which would be productive of the greateſt 
confuſion. 


189. If the perſon of an infant be in- 
ſpected by the Judges, and it is once re- 
corded that he is within age, although the 
infant ſhould attain his full age, or die 


before the fine 1s reverſed, yet he or 


his heirs may reverſe ir, at any time af- 
terwards, 


An infant acknowledged a fine, and the 


cognizee omitted to get it ingroſſed until 
the infant ſhould attain his full age, in 


order to prevent him from bringing a writ 
of error; the Court upon a view of the 
cognizance produced by the infant, and 
upon his prayer to be inſpected, and to 
have his non-age recorded, inſpected him 
and recorded his infancy, in order to give 
him the benefit of his writ of error; 
which he muſt otherwiſe have loſt, as 
his non-age determined before the next 
term. | 

4 The 


Fines. 
The principles here laid down reſpect- 


ing fines levied by infants are confirmed 
by the following caſes: Ann Hungate's cale, 
12 Rep. 122. Warſcomb v. Carrell, idem 
124. Dyer 220. Herbert Parrot's caſe, 
2 Vent. 30. 1 Mod. 246. Hutchinſon's 
caſe, 3 Lev. 36. Sherlock's caſe, Sty 457. 
Couſin's caſe, 1 Vent. 69. Requiſhe v. Re- 
quifhe, Bulſt. p. 2. 320. And Poyntz's 
caſe, Cro. Jac. 230. 


190. By the ſtatute 7 Ann. c. 19. it is Tiſant uuf 
enacted, that it ſhall and may be lawful *- e 


to and for any perſon under the age of 21 
years, by the direction of the Court of 
Chancery or Exchequer, on the petition 
of the perſons for whom ſuch infants ſhall 
be ſeiſed or poſſeſſed in truſt, to convey 
and aſſure any ſuch lands, tenements or 


hereditaments in ſuch manner as the ſaid 
Courts ſhall direct. 


191, Upon a petition in Chancery 
praying that an infant, the heir of a mort- 
gagee in fee, who was likewiſe a feme 
covert, might convey by fine under this 
ſtatute, the Maſter reporting it neceſſary: 
Lord Chancellor Hardiwicke ſaid, this 
queſtion came before him ſoon after he 


had 


AC, 


3 Atk, 164. 


Ex parte 
Maire, 

3 Atk. 479. 
Com. Rep. 
615. 


Lombe v. 
Lombe, 


Barnes 217. 


8. P. 
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had the ſeals, and that he conſulted wich 
Lord Chief Baron Comyns, who thought 
the Court might order an infant who was a 
feme covert to levy a fine: for the act is 
general, that all perſons under age ſhall 
convey and aſſure; and that as a feme co- 
vert of full age could not aſſure but by 
fine, the Court may direct an infant to 
convey in the ſame manner; and an or- 
der was made accordingly, 


192. By the ſtat. 4 Geo, III. c. 16. it 
is enacted, that it ſhall and may be lawful 
for any infants having eſtates in lands, 
tenements or hereditaments, within the 
duchy of Lencafler, or the counties Pala- 
tine of Cheſter, Lancaſter and Durham, or 
in the principality of Wales, by the direc- 
tion of the Court of the Duchy Chamber 
of Lancaſter, of the Court of Exchequer 
of the county Palatine of Cheſter, of the 
Court of Chancery of the county Palatine 
of Lancaſter, of the Court of Chancery of 
the county Palatine of Durham, and of 
the ſeveral Courts of the Great Seſſions in 
Wales reſpectively, to convey and aſſure 
any ſuch lands, tenements or heredita- 


ments, in ſuch manner as the ſaid ſeveral 
Courts ſhall direct. 


193. Idiots, 


Fines. 


193. Idiots, lunaticks, and generally 
all perſons of non-ſane memory, are inca- 
pable of levying fines; and the tlatute de 
modo levandi fines expreſsly directs, that 
perſons of this deſcription ſhall not be per- 
mitted to acknowledge a fine: but ſtill, 
if the Judges or Commiſſioners allow them 
to levy a fine, it can never afterwards be 
reverſed by any averment that the cogni- 
zors laboured under any of thoſe diſabili- 
ties, becauſe the record and judgment of 
the Court being the higheſt evidence in 
the law, the cognizors mult be preſumed 
to have been capable of contracting at the 
time, and therefore no averment can be 
admitted to the contrary: and it is ſaid 
that even a declaration of the uſes of a 
fine by an idiot or lunatick will be good. 


194. One Henry Buſhley, a monſtrous 
and deformed cripple and idiot, was taken 
from his guardian, and carried to a place 
unknown, where he was kept in ſecret, 
until he had acknowledged a fine of his 
lands before Juſtice Southcot, to one Bo- 
- theme, and had declared the uſe of the 
fine to Bothome and his heirs. 


[lenry 
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Henry Buſhley was afterwards found by 
inquiſition to have been an idiot, à nati- 
vitate, and upon an action brought by a 
perſon who claimed under Bothome, the 
idiot was ſent out of the Court of Wards 
upon a man's ſhoulders, to be ſhewn to 
the Judges of the Court of Common Pleas, 
Lord Chief Juſtice Dyer ſaid, that the 
judge who took the fine was not worthy 
to take another: but notwithſtanding this, 
and although the monſtrous deformity and 
ideocy of Buſbley was apparent and viſible, 
yet the fine ſtood good, 


It was moved as a doubt in the Court 
of Wards, whether this fine ſhould not 
enure to the uſe of the 1diot and his heirs; 
for although it was agreed, that the fine, 
being of record, bound the idiot, yet it 


was contended, that the deed executed by 


the idiot, was not ſufficient to direct the 
uſes of the fine; but it was reſolved, 
« That for as much as he was enabled by 
te the fine as to the principal, he ſhould 
te not be diſabled to limit the uſes which 


« are but as acceſlary.” 


195. One Hugh Lewing, who was al 
idiot, and ſo found by office, levied a fine, 
and 


Fines. 


and declared the uſes of it by indenture. 
It was reſolved in the Court of Wards by 


the Lords Chief Juſtices Mray and Dyer, 


that both the fine and declaration of uſes 
ſhould ſtand good, as neither Hugh Lewing 
nor his heirs could aver that he was an 
idiot: and it was ſaid by the Court, that 
they would ſooner ſuppoſe the office found 
to have been erroneous, than bring a ju- 
dicial act into queſtion, or the judgment 
of the Court in which the fige was levied. 


196. A complaint was made to the 
Court of Common Pleas by Thomas Cuſt, 
ſupported by many affidavits, ſetting forth, 
that Johanna Liſter, one. of the cognizors, 
in a fine lately levied, had for ſome years 
paſt been diſordered in her ſenſes, and was 
ſo at the time when the ſaid fine was le- 
vied. The Court thereupon made a rule 
to ſhew cauſe why the fine ſhould not be 
vacated, and for John Hancock, one of the 
commiſſioners, (who, with two others 
took the fine by dedimus poteſtatem) to an- 
ſwer the matters in the affidavits. Upon 
an enlargement of the rule, the Court 
recommended it to them to produce the 
laid Johanna Lifter, who teſided in York- 
foire, and accordingly ſhe was brought into 

Vor. I. K Court: 


Liſter v. 
Liſter, 
Barnes 218, 


Corporations. 
Co. Read. 7. 


Women ſciſed 


of fointascs. 
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Court: and being examined by the Lord 
Chief Juſtice, appeared to be a perſon oſ 
good capacity, and very well to underſtand 
the intent of a fine, and the deed declaring 
the uſes thereof, which was in favor of her 
huſband, with whom ſhe had lived many 
years, and upon whom ſhe was defirous to 


ſettle her eſtate, and prevent its deſcending 


to the ſaid Thomas Cuſt, her nephew and 
heir at law. The Court diſcharged the 
rule, with coſts of the application, and the 
expences of the ſaid Johanna's journey to 
Weſtminſter, to be paid by Cuſt. 


197. Corporations aggregate cannot le- 
vy fines ; becauſe, as they are inviſible bo- 
dies, they can only appear by attorney: 
whereas the ſtat. de modo levandi fines re- 
quires that the parties to a fine ſhall appear 
perſonally before the Judges, But Sir 
Edward Coke ſays, that a fole corporation 
may acknowledge a fine, 


193. There are {ome perſons who are 
reſtrained from levying fines among other 
modes of alienation by particular ſtatutes, 


Thus, by the ſtatutes 11 Hen. 7. c. 20. 


and 32 Hey. 8. c. 28. women ſeiſed of join- 
cares 
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tures or eſtates tail of the gift of their huſ- 
bands; and huſbands ſeiſed jure uxoris, are 
prohibited from levying fines of ſuch 
eſtates. An account of theſe ſtatutes, and 
of the ſeveral caſes which have been deci- 
ded on them, will be given in Recoveries. 


199. All eccleſiaſticks ſeiſed in right of Eci. 


their churches, as archbiſhops, biſhops, 
deans and chapters, maſters and fellows of 
colleges, &c. are reſtrained by a variety of 


ſtatutes from alienating their church lands, { 


for any longer time than for three lives, or 
twenty-one years, in conſequence of which 


they are by implication prohibited from 
levying fines. 


200. With reſpect to the perſons who 
are capable of being cognizees, and of tak- 
ing any eſtate by fine, it will be ſufficient to 
obſerve, that all thoſe who are enabled by 
the common law to take by way of grant, 
may alſo take an eſtate by fine, as infants, 
married women, corporations fole or aggre- 
gate (for an eſtate may be taken in a fine 
by attorney); or any other perſon, except 


thoſe who are conſidered in law as civilly 


dead. 
K 2 


ſciſed jure ec- 
ciiſiæ. 


1 Eliz. c, 19. 


1 3 Eliz. c. 10. 
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z Vin. Ab. 
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CHAPTER VI. 


Of what Things a Fine may be 


levied. 


201. Fixx may be levied of every 

ſpecies of real property, as of 
an honor, manor, barony, leet, meſſuage, 
dove-houſe, garden, orchard,” land, mea- 
dow, paſture, wood, underwood, fiſhing, 
warren, fair, toll, waifs, eſtrays, common, 
&c. And in general it may be laid down 
as a certain rule, that a fine may be levied 


of every thing whereof a precipe quod reddat 
or faciat lies. 


There are even forme things whereof a 
fine may be levied, although a precipe quod 
reddat cannot be brought for them, as an 
office, for which neither a præcipe nor an 
aſſiſe lies, but only a quod permiltat. 


202. A fine may be levied of an advow- 


ſon in groſs, or right of preſentation to an 
eccleſiaſtical beneſice, of which there are a 


variety of inſtances in the books. 


203. A 


Fines. 


203. A fine may be levied of a chief 
rent, a rent charge, or any other rent which 
is actually in eſe; but a fine cannot be le- 
vied of an annuity to a man and his heirs, 
becauſe it is only a perſonal inheritance, 


204. A fine may be levied of any thing 
that lies in prender, provided it can be aſ- 
certained with ſufficient accuracy; but of 
things uncertain, ſuch as a common without 
number, a fine cannot be levied. 


205. As fines may be levied of every 
kind of real eſtates in poſſeſſion, ſo they 
may alſo be levied of all lands, tenements, 
or hereditaments, to which the parties are 
intitled in remainder or reverſion. 


206. A fine may be levied of an undi- 
vided part of a manor, meſſuage, or other 
real eſtate, as well as of the whole, and the 
writ muſt be for an undivided moiety, third 
or fourth part of, &c. &c, But if an entire 
thing, as a manor or meſſuage, be parted, 
as if the manor of S. be divided into two 
parts (if the diviſion be ſo made that the 
manor of that part be not extinct) and a 
fine is levied of a part of it, it muſt paſs by 

K 3 the 


133 
Chap. VI. 


— 4 
Shep. Tou. 
11. 

1 Stra. 106. 


Shep. Tou. 
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Fines. 


the name of the whole, as de manerio de 5. 
cum pertinentiis. 


207. At the diſſolution of monaſteries 
by Hen. 8. the appropriations of the ſeve- 
ral rectories, parſonages, and other eccleſi- 
aſtical benefices, which belonged to the reli- 
gious houſes, became veſted in the king, 
who granted them to lay perſons: and in 
order to enable ſuch perſons to exerciſe 
every act of dominion over their new ac- 
quiſitions, it was enacted by the ſtatute 32 
Hen. 8. c. 7. ſ. 7. that in all caſes where any 
perſon or perſons ſhould have any eſtate 
or intereſt in any parſonage, vicarage, por- 


tion, penſion, tithes, oblations, or other ec- 


cleſiaſtical or ſpiritual profit which ſhould 
come into temporal hands and lay uſes, they 
ſhould have the ſame remedies as for other 
lands and tenements; © And that writs of 
© covenants and other writs of fines to be 
ce Jevied, and all other aſſurances to be had, 
made or conveyed of any parſonage, vicar- 
Cage, portion, penſion, or other profit called 
« eccleſiaſtical or ſpiritual, as is aforeſaid, 
© ſhould be thereafter deviſed and granted 
ein Chancery according as had been uſed | 
ce for fines to be levied and aſſurances to be 
« had or made, or conveyed, of lands, te- 

J c nements, 


Fines. 


et nements, or other hereditaments; and 
ec that all judgments to be given upon any 
« of the ſaid writs original, ſo to be deviſed 
* or granted, of or for any of the premiſſes, 
4 or any of them, and all fines to be levied 
ce and acknowledged in any of the king's 
cc faid courts thereof, ſhould: be of like 
te force and effect in law, to all intents and 
« purpoſes, as judgments given, and fines 
te levied of lands, tenements and heredita- 
© ments in the ſame courts, upon writs ori- 
te ginal therefore duly purſued and proſe- 
te cuted: albeit no ſuch form of writs ori- 
* ginal out of the ſaid Court of Chancery 
« had theretofore proceeded or been a- 
« warded,” 


208. A fine may be and is uſually levi- 
ed of New River ſhares, by the deſcription 
of ſo much land covered with water; and 
whenever a fine is neceſſary to be levied of 
ſuch ſhares, as the New River runs through 
three counties, Hertford, Middleſex, and 
London, there muſt be three ſeveral fines 


for each of thoſe ſhares, one being neceſſa- 


ry for each county. 


209. It has long been eſtabliſhed in equi- 


ty, that where a ſum of money is covenant- 
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13 Vin. Ab. 


280. 


Cs. Read. 12. 


Weſt. Symb, 
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ed or directed to be laid out in the purchaſe 
of land, ſuch money is conſidered as land; 
but ſtill a fine cannot be levied of it until 


it is actually laid out in the purchaſe of 
land. | 


210. With reſpect to the deſcriptions 
which are neceſſary to be uſed in a writ of 
covenant, of thoſe things whereof fines are 
levied, they ſhould be the ſame as thoſe 
which are uſed in a præcipe quod reddat, in 
an adverſary writ: but a fine being now 
conſidered as a common aſſurance or con- 
veyance by conſent, it is conſtrued more 
favorably than a judgment, 


211, An honor may. paſs by the name 
of a manor, or by its proper name, as de 
honore de T. or de manerio de T. and where 
a manor is demanded, it is ſufficient to de- 
ſcribe it by its name, without mentioning 
the town wherein it lies, for it may be out 
of any town, or extend into ſeveral towns. 


212. Where a manor extends into ſeve- 
ral towns, as A. B. and C. it is good to 
expreſs all or none; for if any one of the 
towns be omitted, it is ſaid, no part of the 
manor ſituated in that town will paſs; al- 

though 


Fines. 


though a fine of the manor with the appur- 


tenances would have carried the whole 
manor. 


213. It was formerly held that where a 
fine was levied of a manor, nothing but a 


real manor would paſs, and not a reputed 
manor, But it has long ſince been agreed 
that a manor in reputation only will paſs in 
a fine by the word manor; and that when 
a fine is levied of a manor with its appur- 


tenances, lands reputed to be parcel of the 
manor will paſs. 


214. If a perſon has two manors which 
are both known by the name of Dale, and 
he levies a fine of the manor of Dale gene- 
rally, circumſtances may be given in evi- 
dence to prove which manor was intended 
to paſs by the fine. 


215. Parſonages, rectories, advowſons, 
vicarages, or tithes impropriate, do not paſs 
by the words © the advowſon of the church 
of S.“ but by the words © the rectory of the 
church of S. with the appurtenances ;” for 
the word rector comprehends the pariſh 

church, 


Mallett v. 
Mallett. 

Cro. Eliz. 
524. 707. 
SirM.Finch's 
caſe, 6 Rep. 
63. 13 Vin. 
Ab. 281. 


Gilb. Ev. 38. 
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Shep. T. 12. 


Waddy v. 


Newton. 


8 Mod, 276. 
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church, with all its rights, glebes, tithes, 
and other profits whatſoever (a). 


When a fine is levied of a right of pre- 
ſentation to a church only, the words are 
ce of the advowſon of the church of S.“ and 
not © with the appurtenances :”* of all vica- 
rages endowed the writ muſt be © of the 
advowſon of the vicarage of S.“ and not 
e with the appurtenances ;” and where no 
vicarage is endowed, it muſt pals under 
theſe words, © The advowlon of the church 
of S.“ 


216. Land ought to be demanded by the 
certain meaſure of its quantity, according 
to the uſual mode by which it is meaſured, 
as an acre, oxgang, hide, rood, &c. and by 
the names which are uſually given to the 
different ſpecies of land, as arable, meadow, 
paſture, &c, | 


217. Where a fine was levied of a cer- 
tain number of acres of land, it became a 


— 


(a) Recteria pro integra eccleſia parochiali cun. AM 
bus ſuis juribus, prediis, decimis, aliiſque proventuum 


ſpeciebrs ; alias vulgo dictum beneficium. Spelman 


Gloſf. Voce Rectoria. 


queſtion 


Fines. 


queſtion whether the acres were to be con- 
ſidered as cuſtomary acres, or according to 
the ſtatute de terris menſurandis; nor does 
it appear how the caſe was determined; 
but Sir Edward Coke mentions a caſe where 
it was adjudged that in a common recovery 
of a certain number of acres of land, they 
ſhould be eſtimated according to the cuſ- 
tomary and uſual meaſure of the country, 
and not according to the ſtatute de 7erris 
menſurandis. 


218. The particular vill or hamlet, pa- 
riſh, town and country in which the lands 
lie, ought to be mentioned in the fine: and 


formerly if a fine was levied of lands lying 


in two vills, and one of the vills only was 
mentioned in the writ, the lands lying in 
the other vill would not pals. 


219. Upon a ſpecial verdict it appeared 
that there were two vills, Halton and Street, 
in the pariſh of Street, a fine was levied of 
certain lands in Street; and whether the 
lands in Walton paſſed by that fine was the 
"queſtion, It was adjudged that they did 
not paſs, for Street being a diſtinct vill, and 
o found by the verdict, although the pariſh 
of Street comprehended them both, yet the 


lands 
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lands in Walton were not compriſed in the 
fine. But if the fine had been levied of 


lands in the pariſh of Street, then all had 
well paſſed. 


220. A fine may be levied of a cloſe by 
a known name, without mentioning the 
vill or hamlet in which it lies, 


In treſpaſs the queſtion was, whether a 
fine might be levied of a cloſe by a known 
name in a vill, without mentioning the vill 
or hamlet in which-it lay? And adjudged 
that the fine was good enough; for it was 
but the agreement of the parties; which, 
being recorded, although there was neither 
vill nor hamlet mentioned wherein it lay, 
was good enough. And notwithſtanding 
it was objected that a precipe ought to be 
in a village or hamlet, or place known out 
of a village or hamlet, as appeared by all 
pleadings, for if the place known be within 
a vill or hamlet, the precipe ought to be 
brought accordingly : yet it was anſwered, 
that this was true in a præcipe or other writ 
to which the defendant was to anſwer, but 
this being but a concord and agreement of 
the parties, and no exception taken, but 
the fine drawn and paſſed, it was good. 


221, It 
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221. It was found by ſpecial verdict, Chap. VI. 
that John Eaſton being tenant in tail of a 8 
certain meſſuage and lands called Eaſton's, Eaſton. Cro. 
jying in Biſbop's Morchard, levied a fine g... 
thereof by the name of a meſſuage and 200 
acres of land, 50 acres, &c. in Eſington 
Eaſton and Chilford, to the uſe of him and 
his heirs z and that there was not any vill, 
or hamlet, or place, known by the name of 
the meſſuage or tenement called Eaſton's, 
out of the vills or hamlets; and that none 


of the ſaid tenements were in Eſington or 
Chifford. 


The queſtion was, whether upon this 
matter found, a fine levied of lands in places 
known 1n a vill, not mentioning the vill or 
hamlet where the lands are, was good ? 


All the Judges delivered their opinions 
ſeriatim, that the fine was good. 


222. If a fine be levied of lands in A. 
and the party hath alſo lands in B. yet if the 
conſtable of A. is alſo conſtable of B. all the 
lands ſhall paſs; for in ſuch caſe both places 
conſtitute the ſame vill. 


Upon 
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Roſcarriot. 
1 Mod. 78. 
1 Vent. 170. 


Fines: 
Upon a ſpecial verdict it appeared that 


a fine had been levied of all the cogniſor's 


land in A. and that he had lands in B. That 
a tithing-man was appointed in B. but that 
the conſtables of A. exerciſed their autho- 
. y not only in A. but alſo in B. 


Hale, Ch. J. © It is true one pariſh 

* may contain three vills: the pariſh of 
« A. may contain the vills of A. B. and C. 
« that is, when there are diſtin& conſtables 
© in every one of them: but if the conſta- 
ce ble of A. doth run through the whole, 
ce then is the whole but one vill in law; or 
« where there is a tithing-man, it may be 
«a vill: but if the conſtable run through 
ce the tithing, then it is all one vill. I know 
© where three or four thouſand pounds a 
e year hath been enjoyed by a fine levied 
te of land in the vill of A. in which are five 
ce ſeveral hamlets, in which are tithings ; 
te but the conſtable of A. runs through them 
« all, and upon that it was held good for all. 
« Here was a Cale of the conſtable of Bland- 
« ford Forum, wherein it was held, that if 
* he had a concurrent juriſdiction with all 
ce the reft of the conſtables, the fine would 
© have paſſed the lands in all: in ſome 
« places 
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te places they have tithing- men, and no Chap. VI. 
&© conſtables,” | 


223. The word tenement is not a ſuffi- Stud and 
. 1 , Courtney's 
cient deſcription of any thing whereof a ca, 
fine is levied, for a tenement may conſiſt 1 Leon. 188. 
of a meſſuage, land, meadow, or any other 
thing which lies in tenure. And there 1s 
an inſtance where a fine levied of two te- 


nements was reverſed by writ of error, 


224. When a fine and recovery are of a 13 Vin. Ab. 
certain number of acres in Dale, it is ſaid 75. 
that the party intereſted ſhall have his elec- 
tion where and in what parts of the eſtate 
the fine and recovery ſhall operate, 


225, It is alſo ſaid that the deed by 1 Brown Ca. 
which the uſes of a fine and recovery are eee ory 
declared, is the meaſure by which juries Ey ton. 
uſually go in aſcertaining the deſcription of 
the eſtates whereof a fine is levied ; and that 
courts of juſtice have frequently direQed 
the deſcription of lands in a fine to be 
amended, in conformity to the deed of uſes. 

But a fine will not paſs a greater number 

of acres than ate contained in the writ and Jenk. 254. 
concord, although the deed of uſes men- 

tions more. 


226. A 
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226, A fine does not aſcertain, but only 
compriſes the lands whereof it is levied; 
ſo that it is in all caſes extremely proper 
to have a declaration of uſes, that the pre- 
ciſe lands comprehended in the fine, and 
intended to paſs by it, may be aſcertained, 


227. There are frequent inſtances of 
tenants in fee- ſimple, who, in levying fines, 
inſert more parcels of land than do actual- 
ly belong to them: in which caſes Lord 
Hardwicke ſays, a Court of Equity will re- 
ſtrain the operation of the fine, to ſuch 
lands only as do really belong to the par- 
ties. 


Fines. 


CHAPTER VII. 


Of the Amendment of Fines. 


228, INES being now conſidered 
as common aſſurances made 
with the conſent of the parties, the Court 
of Common Pleas has frequently permitted 
them to be amended, where any palpable 
miſtake or miſpriſion has been made by 
the officers of the court, in the entry of the 
king's ſilver, the proclamations, or the de- 
{cription of the lands. 


229. The Judges have even in ſorne in- 
ſtances directed the original writ upon 
which a fine has been levied to be amend- 
ed; but the propriety of ſuch amendments 
ſeems, from ſome modern determinations, 
to be extremely doubtſul. 


A writ of error was brought to reverſe Gage's cale, 

a fine; and the error aſſigned was, that the 3 Rep. 48. b. 
writ of covenant bore teſte the 24th of April, 
returnable quind. Paſch. which was the 15th 
of April; ſo that the return was before the 
teſte. It was refolved by the whole Court, 
Vol. I. L that 


146 


Chap. VI I, 
( = 


Lord Pem- 
brokev. Lord 
Jeffries. 

1 Salk. 52. 
Caſes temp. 
Holt 59. 


Fines. 


that the writ ſhould be amended, becauſe 


fines were nothing more than common 
aſſurances, entered into with the mutual 
conſent of the parties, 


This caſe, however, is ſaid to be totally 
miſ-reported ; and the doctrine here laid 
down, that an original writ may be amend- 
ed, has been contradicted by the following 
determination. 


230. Lord Pembroke petitioned the Houſe 
of Lords for a bill to ſet aſide an amend- 
ment made in a fine and recovery, by the 
Court of Great Seſſions in Wales, It was 
referred to the Judges, whether the fine 
and recovery were amendable in thoſe 
particulars in which they had been amend- 
ed, and whether fuch amendments were 
warranted by law. One of the amend- 
ments was in the original writ, which had 
been teſted fix months after the Jedimus 
for the caption, Lord Chief Juſtice Holt 
certified the opinion of the Judges to be, 
that the writ of covenant being an original 
writ, was not amendable, either by the 
common law, or by any ftatute, That 
neither the 14th Fdw. 3. nor the 8th 
Hen, 6. warranted ſuch an amendment. 

| That 


| Fines. 

That as to this purpoſe, there was no dif- 
ference between adverſary actions and ami- 
cable ones; for no Court could amend a 
miſtake in a deed, which was as much a 
common aſſurance as a fine or recovery, 


and that Gage's caſe was miſ-reported and 
was not law. 


In Lord Raymond's Reports, vol. 2. 
1066. it is ſaid by Mr. Juſtice Powell, 
that the teſte of an original writ was not 
amendable ; that it was ſo reſolved by the 


Houſe of Lords, with the concurrent opi- 


nion of all the Judges, upon conſideration 
of Gage's caſe, in the caſe of Lord Jeffries, 
and a judgment given in Wales upon the 
authority of that caſe was reverſed; and 
upon that occaſion the record of Gage's 
caſe was ſearched for, and found not to 
warrant the report. And Holt, Ch. J. 
ſaid, that the record of Gage's caſe is in 
Coke's Entries, tit. Error, p. 9. 250. where 
the judgment of the Court is contrary to 
the report; for the writ was not amended, 
but the fine was reverſe 


d. 
v.. 


.. HEL 569, | 


231. In a late caſe, the Court of Com- Lindfay v. 
mon Pleas refuſed to amend the return of Su. 

; : 2 Black, Rep. 
a writ of covenant on which a fine had 1013. 
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been levied, becauſe the deed of uſes way 
ſuſpicious, the fine having been taken 
from a dying woman. But Sir William 
Blackſtone obſerves, that the Court gave 
no opinion as to the propriety of ſuch an 
amendment ina fair caſe, 


232. A miſtake in the entry of the king's 
filver will be allowed to be amended. 


Huſband and wife being ſeiſed of the 
manor of Empoles, levied a fine thereof 
by the name of the manor of Empoles, and 
of a great number of acres of land, mea- 
dow, Sc. according to the common form 
of fines; and the manor and tenements 
were valued at 20 marks per annum, ſo 
that the fine in the Hanaper was 11. 6s. 87. 


and therefore the king's ſilver or poſt fine, 


amounted to 40s, The clerk made the 
entry of the king's ſilver in this form: 
Nich. Bohun dat dominæ reginæ 405. pro 
licentia concordandi, Sc. in placito conven- 
tionis of ſo many acres of lands, meadow, 
Sc. omitting the manor: and error being 
aſſigned on this point, becauſe the king's 
ſilver was not mentioned to be paid, as 
well for the manor as for the other tene- 
ments, it was reſolved by all the Judges, 

that 


Fines. 


that the roll of the entry of the king's ſil- 
ver ſnould be amended according to the 
writ of covenant; the note, the foot, and 
the certificate of the Judges in theſe 
words: de manore de Empoles, cum perti- 
nentiis ac, Sc. which were omitted thro? 
the negligence of the clerk, for it appear- 
ed that the whole ſum was paid, as well 
for the manor as for the reſidue of the te- 


nements; ſo that no prejudice was done to 
the queen, 


233. The proclamations 1n a fine may 
alſo be amended, even after a writ of er- 
ror has been brought, in which a defect 


in the proclamations is aſſigned for 


error. 


Thus the proclamations which were in- 
dorſed on the foot of the fine were, pend- 
ing a writ of error, allowed to be amend- 
ed, according to the proclamations on the 
note of the fine remaining with the chiro- 
grapher. And, in another caſe, the pro- 
clamations of a fine were allowed to be 
amended, after a writ of error had been 
brought, in which that circumſtance was 
aſſigned for error, | 
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234. So where a miſtake had been made 
in the third proclamation on the foot of 
the fine, and the fourth proclamation was 
altogether left out; but it appearing: that 
the proclamations upon the record re- 
maining with the chirographer, and in the 
book of the chirographer were properly 
made, it was adjudged that the errors in 
the proclamations ſhould be amended. 


235. In the ſame manner, where a fine 
was levied in Mich. 11 Eliz. and the pro- 
clamations indorſed by the chirographer, 
were right. But in the note of the fine de- 
livered to the Cuſtos Brevium, the ſecond 
proclamation appeared to have been made 


on the 2oth of May, where it ſhould have 


been the 23d of May, The Court held 
that it ſhould be amended; for the en- 
groſſment upon the fine by the chiro- 
grapher is the foundation, which being 
right, is a ſufficient warrant to amend the 
other, though the Court held it a good 
fine without any amendment. 


236. The deſcription of the lands in- 
tended to be compriſed in a fine is fre- 


quently erroneous; but in ſuch caſes 
| whenever 


_ Fines. 
whenever the deſcription is contrary to 
the intention of the parties, it will be 
amended, provided ſuch intention appear 
from the deed to lead the uſes of the fine, 
or any other ſufficient circumſtances, 


237. Serjeant Pemberton moved to 
amend a fine which was levied of the 
manor of Ighfeld, where the deed which 
declared the uſes was of the manor of 
Tghtfield, which was the true name, and 
it was amended, 


238. It appeared to the Court, after 
the examination of che plaintiff and defor- 
ciant, the inſpection of a fine levied be- 
tween the parties, and the indenture de- 
claring the uſes of the fine, that by the 
omiſſion or miſpriſion of the clerk who 
made and ingroſſed the præcipe and con- 
cord of the ſaid fine, he ſuppoſed the ſaid 
tenements to lie among others in the pa- 
riſh of Lanceſton, when in fact there was 
no ſuch pariſh within the whole county of 
Cornwall; but it ought to have been in 
the pariſh of St. Stephen's near Lanceſton. 
It was ordered by the Court that as well 
the præcipe and writ of covenant, as all 
entries and records of the ſaid fine ſhould 

L4 be 
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be amended and rectified, by putting in 
the words Sf. Stephen's near, as, by law, 
it ought to be done. 


239. So where a motion was made to 
amend a fine, by inſerting the word Moortb, 
and, on ſhewing cauſe, the rule was made 
abſolute for the amendment, although it 
was objected, that the heirs at law would 
be prejudiced by the amendment. But 
the Court ſaid they could not take notice 
whether it would be prejudicial to the 
heirs at law or not, as it was the duty of 
the Court to make the fine agreeable to 
the deed of uſes, and to the intention of 


the parties, 


240. Two fines of lands in the iſland cf 
Antigua were ordered to be amended, upon 
hearing counſe] for the cognizee and the 
heirs at law of the cognizors, who had 
brought writs of error to reverſe the fines. 
The lands were deſcribed in the writs, Cc. 
In inſula de Antezoa in America in partibus 
tranſinarinis, viz. in parochia Saudtæ Marie 
Wlington in comm. Midd. The amendment 
was by ſtriking out the words in America in 
partibus tranſmarinis. Articles of agree- 
ment between the parties to the fines, to 

convey 
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convey and aſſure the lands in the iſland 
of Antigua, were read, and per curiam, the 
repugnancy inſerted merely through want 
of ſkill, and which would vitiate the fines, 
muſt be rejected, and the fines made ef- 
fectual, that is, in common form, if they 


be then inſufficient, advantage may be 
taken thereof. 


24t. A fine levied in 1 Geo, I. was or- 
dered to be amended according to the 
deed of uſes, by ſtriking out the word pa- 
rochia, and inſerting the word parachiis; 
and alſo by inſerting the words et Melb- 
merby, And in Paſch, 10 Geo. III. a fine 
levied in the reign of queen Anne was 
amended by a deed of ſettlement upon 
marriage, by altering the name of a pariſh 
in the fine, from Coxley to Corley; upon 
reading the deed, the indenture of the 
fine, and an affidavit, that there was no 
ſuch pariſh as Coxley in the county where 
the lands lay, 


242. The Court of Common Pleas will 
not however, allow the number of acres 
inſerted in a fine to be increaſed where the 
deed of uſes is general, and the fine is le- 
vied by a huſband and wife. 

On 


Craghill v. 
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Barnes 24. 


Bahoun v, 
Burton, 
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Peach, 

2 Black. Rep. 
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On a motion to amend a fine by increaſ. 
ing the number of acres, the deed of uſes 
being general, and the intent only proved 
by affidavit, Lord Chief Juſtice De Grey 
obſerved, that amendments antiently were 
only of errors in the proceſs of fines, or 
miſtakes in the deſcription of the premiſes; 
and theſe were amended: by other parts of 
the fame record: but the amendment then 
requeſted varied the extent of the premiſes 
from 5o to 84 acres. This, indeed, 
might be done upon principle, provided 
it was intended by the parties: but what 
was the evidence of that intent ? The deed 
ro lead the uſes could not be legal evi- 
dence of the wife's intent, becauſe ſhe was 
not examined as to the deed, as ſhe was 
to the fine, and ſo there was nothing to 
amend by. | 


243. Although the Court of Common 
Pleas will amend a fine in matters of form, 
yet where a fine is recorded of one term, 
the Court will not alter it and make it a 
fine of another. 


A fine was taken on the 1ſt of Odlaber 
1770, 10 Geo. III. and acknowledged be- 


fore Commiſſioners, in which Sir 7h 
Eardley 
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of the Court of Common Pleas) and others 
were cognizors, which was paſſed, in- 
groſſed and recorded as a fine of the pre- 
ceding Trinity term; Sir John had nothing 
in the lands until a few days before he ac- 
knowledged the fine, and therefore in the 
deed to lead the uſes thereof, it was cove- 
nanted by the parties, that the fine ſhould 
be levied as of the Michaelmas term next 
enſuing the acknowledgment of the fine, 


but by miſtake the fine was recorded as of - 


the preceding Trinity term. Upon pro- 
ducing the deed to lead the uſes of the 


fine and ſhewing the miſtake, it was moved 


that the fine might be altered, and made 
a fine of Michaelmas term, according to 
the covenant in the deed of uſes; but Lord 
Chief Juſtice De Grey, and the whole 


Court obſerved, that this was not a mo- 


tion to amend a fine, but to make a new 
fine; for Sir John Eardley Wilmot having 
nothing in the lands at the time when the 
fine was levied and recorded, it could only 
operate as a bar to himſelf and thoſe 
claiming under him, ſo that the granting 
of this motion might prejudice the rights 
of ſtrangers. 


244. No 
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244. No change of the Chriſtian names 


of parties to a fine is allowed by way of 
amendment. 


On a motion to alter the name of the de- 
mandant in a fine from Robert to John on 
an affidavit by the attorney concerned, that 
Jobn Dixon was the party meant who had 
purchaſed a part of the eſtate, and that no 
deed to declare the uſes of the fine had 


been executed, the Court refuſed the mo- 
tion. 


245. By the ſtatute 23 Eliz. c. 3. .. 10. 
it is enacted, that no fine levied before that 
Act, which ſhall be exemplified under the 
Great Seal, ſhall, after ſuch exemplifica- 
tion, be in any wiſe amended. And by 
the ſtatute 27 Eliz. c. 9. /. 10. no fine 
levied before that Act, which ſhall be 
exemplified under any judicial ſeal of any 
of the ſhires of Wales, or the town or 
county of Haverford Weſt, or under the 
ſeal of any of the counties Palatine, ſhall, 


after ſuch exemplification, be in any wiſe 
amended, | 


EG. .,. EY 
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CHAPTER VIII. 


Of the Force and Effect of a Fine at 
Common Law, and by the Statutes 
18 Ed. I. 27 Ed. I. and 34 Ed. III. 


246. AVING ſtated the various 

circumſtances which are ne- 
ceflary to the levying a fine, we ſhall now 
proceed to inveſtigate the effects with 
which it is attended. 


By the common law all deciſions of the 


king's courts were allowed the utmoſt 
force in aſcertaining the rights of the con- 
tending parties: now a fine being con- 
ſidered as a compoſition of a ſuit actually 
commenced, and the concord of a fine 
coming in lieu of the ſentence which would 
have been given in caſe the parties had 
not agreed to terminate the” ſuit in this 
manner, it was allowed to have the ſame 
force and effect as a judgment of a Court 
of Juſtice in a real action. 


This idea feems alſo to have been 
adopted from the civil law; for it is ſaid 


in 
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in Juſtinian's code, nen minorem auctoritalen 
tranſactionum quam rerum judicatorum eſſe 
redta ratione placuit, And the rule laid 
down by modern civilians is, tranſactio 
inter ipſos tranſigentes eandem vim habet quam 
res judicata, et propterea cauſa tranſactione 
deciſa et finita, non magis quam ſententia re- 
tractatur, nec alioqui nullus fit litium finis. 


247. The delivery of poſſeſſion by the 
ſheriff after a fine was levied, in purſuance 
of the writ of habere facias ſeiſinam, which 
iſſued for that purpoſe, being equal in point 
of notoriety to the ceremony of livery of 
ſeiſin, it was therefore eſtabliſhed, that a 
fine not only transferred the poſſeſſion, but 
alſo the right of poſſeſſion. It does not 
however take away the right of entry of 
thoſe who have a title to the land, unleſs 
where it is levied by a tenant in tail in poſ- 
ſeſſion, in which caſe it operates as a dit- 
continuance of the eſtate tail; ſo that the 
remainder-man or reverſioner is barred of 
his entry, and has only a right of action 
left: for although the ſtatute de donis ſays, 
et fi nis ſuper hujuſmodi tenementum in po- 
Rerum levelur ipſo jure fit nullus, yet theſe 
words were only held to extend to the right 
of the iſſue in tail, and not to their poſſeſ- 

ſion. 
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ſion. There are however ſeveral caſes, 
in which a fine does not operate as a diſ- 
continuance of an eſtate-tail, which will 
be taken notice of in a ſubſequent part of 
this work. 


248. A final judgment in a writ of 
right, and a chirograph of a fine, were 
originally conſidered as perfect bars to all 
claims whatever from the moment they 
were completed. Thus Maddox has tran- 
{cribed a record of the i Rich. I. where 
Roger de Wermedale was impleaded for 
lands, of which a fine had been levied: 
and it was adjudged that he ſhould hold 
the lands in peace, and that none of the 
ſaid perſons could rightfully implead him, 
as they were in patria when the fine was 
levied, and made no claim: Recordatum 
ſt per eoſdem barones quod poſt finem et con- 
cordiam factam inter prædiclos Matildum et 
Rogerum, & c. traxerunt prædictum Rogerum 
in placitum de tenemento quod annotatur in 
rotulo precedente. Et quod judicium fuit, 
quod Rogerus teneat in pace tenementum 
predifium, ſicut continetur in cyrographs 
facto inter ipſum & prediffum Matildum, 
& quod nullus predifforum poterit eum im- 
placitare, ex quod ipfi fuerunt in patria 
quand 
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Chap. VII. quando finis ille faltus fuit, & non poſuerunt 
clameum aliquod in terra illa, ſicut predius 
Rogerus contra eos dixit in curia regis in pla- 


cito, & ipfi hoc non defenderunt. 


The effect of a judgment or fine conti- 
nued to be the ſame when Bra#on wrote; 
and he juſtifies it upon the principle, that 
ſufficient time was given both in a real ac- 
tion, and the paſting a chirographum for all 
thoſe who had any right to inake their 

BraRton 436. claim. Ez ſcieflum quod ftatim in ipſo pla- 

GW cito & faftione cyrographt, vel ante judicinm 
i preſens fuerit in curia, vel ſi in patria vel in 
regno infra quatuor maria, nec aligare polerit 
ignorantiam, niſi juſtum intervenerit impedi- 
mentum, nec ulterius audiri debet (ut videtur) 
quia terminum habet ad minus unius menſis 
(ſecundum communem proviſionem regni) infra 
quem venire poleſt commode poſt placitum mo- 
tum, quocumque ſuerit in regno, infra quatuer 
maria, quia quilibet implacitatus debet habere 
ſummenitionem 15 dierum ad minus, que ra- 
tionabilis dici poterit ſummenitio, nec concedi- 
tur alicui cyrogrophum primo die litigit, ſed 
hadebit alium diem per ſpatinm 15 dierum ad 
minus ad capiendum cyrographum ſuum, ut in- 
fra totum illud tempus poſit qui jus habuerit 
eppeners clameum ſum. 


249. K 


Flnes. 161 
249. A conſiderable alteration was how- Chap. VIIt. 
ever made in this reſpect ſometime be 
tween the reign of Hen. 3. and that of Fd. 
1. for in the time of this latter prince, all 
perſons were allowed a year and a day to 
claim againſt a judgment or fine, 


Thus Fleta ſays, Excipere enim poterit Lib. 6. e. 53. 
tenens ex tatiturnitate petentis vel alicujus | 
anteteſſoris ſui, ut fi ſubticuerint cum videriut 

de jure ſuo litigare, vel finalem concordiam fa- 

cere & clameum ſuum infra annum & diem 

non appoſuerint. But if no claim was made 

within that period, it then became a per- 

petual bar to all perfons whatever ; ſo that 

a fine was a mode of acquiring lands, 
which, after a certain time, ſecured the ti- 

tle of the purchaſer againſt every kind of 

claim, 5 

5 
250. The neceſſity of ſome kind of aſ- 2 Iaſt. 513. 

ſurance of this kind ſeems to have been ve- Comm 449. 
ry early felt; for it is a maxim of the high- 

eſt antiquity in our law, that all fales of 

perſonal property in an open fair or market, 
"are not only good and valid between the 

contracting parties, but are alſo binding on 

all ſtrangers who have any right to the . 
things thus fold: and Sir Edward Cafe, and Dor. & Stud. 

Vou. 1. 123 M | the 2-16-35 
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the author of Doctor and Student, are of 


—— opinion that the validity of a ſale in an open 


Of the Rlatutc 
de modo lewan- 


di fines. 
18 Edw, 1. 


market, and it's efficacy in binding the 
rights of ſtrangers, was extended to a fine, 


for the ſecurity of thoſe who were in poſ- 
ſeſſion of lands (a). 


251. The utility of fines, and the propri- 
ety of allowing, them the utmoſt force in 
ſecuring landed property, produced the ſtat. 
18 Ed. 1. ſt. 4. uſually called the ſtatute 
de modo levandi fines, which was made for 


the ſole purpoſe of aſcertaining the manner 


in which fines ſhould in future be levied, 
and of declaring their effect. 


This ſtatute, after regulating the forms 
which were to be purſued in the paſſing of 


* 
« 


(a) The law hath ordained the Court of Common 
Pleas as a marketovert for aſſurances of land by fine; 
ſo that he who will be aſſured of his land, not oaly 
againſt the ſeller, but all ſtrangers, it is good for him 


to paſs it in this market overt by fine. ' 3 Rep. 78. b. 


For as the common law hath provided a ſure and ſafe 
way to acquire and get the property of goods by ſale 


in market overt, ſo alſo the common law hath ordain- 


ed a ſure manner of conveyance for the purchaſer of 
lands, which, as our Ratute faith, was by fine. Co. 


, 
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fines, proceeds thus: — And the cauſe 
« wherefore ſuch ſolemnity ought to be 
« obſerved in levying a fine is, becauſe a 
ce fine is ſo high a bar, and of ſo great a 
te force, and of ſo ſtrong a nature in itſelf, 
« that it concludeth not only ſuch as are 
te parties and privies thereto, and their 
te heirs, but all other perſons in the world, 
« being of full age, out of priſon, good 
« memory, and within the four ſeas, the 
« day of the fine levied, if they make not 
e their claim of their action within a year 
« and a day, on the foot of the fine.“ 


262. In the next year after this ſtatute 
was made, there is a very ſtrong inſtance of 
the ſame principle to be found 1a the rolls 
of Parliament, 


The King having ſeized on the manor of 
Sobbirs, for his year, and day, and waſte, on 
account of a felony committed by Thomas 
de Weyland, Margery the wife of the ſald 
Thomas, and Richard his ſon, petitioned 
the King to be immediately reſtored to the 
manor ; becauſe they had been enfeoffed 
jointly with the ſaid Thomas for their lives, 
as well by a charter as by a fine levied in 
the King's Court, which they produced ; 

ms Ce and 
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Chap. VIII. and as Thomas de Weyland was only ſeiſed 

— — for life, they contended that the King was 

not intitled to the year, day, and waſte, nor 

the lord of the fee to a forfeiture. This 

caſe was ſolemnly diſcuſſed in Parliament, 

where it was determined, that, in conſe- 

quence of the fine, the manor was not for- 

feited ; and in this judgment is the follow- 

2 Inſt. 511. ing remarkable paſſage: Nec in regno ifto 

provideatur, vel fit aligua ſecuritas, major ſer 

ſolemnior, per quam altquis vel aliguid ftatum 

certiorem habere: paſſit, vel ad ſtatum ſuum 

verificandum aliquod ſolemnius ſeſtimonium 

producere, quam finem in curia Domini regis 

levatum, qui quidem finis fic vocatur, eo quod 

, | fints et conſummatio omnium placitorum eſe 
aevet, & hac de cauſa providebatur, 


253. The principles of natural juſtice 
require, that thoſe who are diſabled from 
purſuing their rights ſhould not be bourd 
by their non- claim; and therefore all thoſe 
_who were under the age of 21 years, in 
priſon, of non-ſane memory, or beyond the 

Prat. 436. b. four-ſeas, when a fine was levied, were ex- 
Fan. he cuſed from making their claim, both by 
the common law, and by this ſtatute ; and 
no particular time being preſcribed to them 
for_ purſuing their rights, ſuch perſons a3 
„ | happened 
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happened to labour under any of thoſe diſ- 


abilities when a fine was levied, were not 


obliged to make their claim within a year 


and day after the removal of their diſabili- 
ties, but were allowed to proſecute their 
rights at any ſubſequent period. 5 


254. By the old law, married women 
were not bound to make any claim during 
their coverture, item excuſatur uxor que ſub 
poteftate viri ſuppaſita quod clameum non ap- 
poſuerit licet mittere poſſit. But no ſaving 
or exception was made in this ſtatute for 
married women, becauſe their huſbands 
were always ſuppoſed to be capable of 
claiming for them. However, if the huſ- 
band were within age 'at the time when a 
fine was levied, although the wife was of 
full age, (till the infancy of the huſband, 
whoſe province it was to make the claim, 
ſaved the right of the wife for ever. 


255. In caſe of a recovery in a writ of 
right or fine executory, the recovery and 
fine muſt have been executed, and the poſ- 
ſeſſion delivered to the recoveror or cogni- 
zee, otherwiſe they were no bar whatever; 
becauſe, until there was a tranſmutation of 
poſſeſſion, ſtrangers were not preſumed to 

| M 3 have 
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have any notice of the alteration of proper- 


ty, and therefore were not obliged to put 
in their claim. | 


This rule gave riſe to a great number 
of ſuits, by the maintenance of the nobility 
and great Barons, during the inſurrections 
and civil wars which happened in the reign 
of Hen. 3. Averments that there was no 
tranſmutation of poſſeſſion were frequently 
made againſt fines, and were uſually allow- 
ed in the two following caſes ; firſt, where 


a man ſeiſed in fee levied a fine to a ſtran- 


ger ſur cognizance de droit come ceo, &c. 
and the cognizee granted and rendered 
back the ſame lands to the cognizor in tail, 
for life, or for years; and, ſecondly, where 
a tenant in tail accepted of a fine from a 
perſon who had nothing in the lands, 


256, In theſe caſes, the heirs of the cog- 
nizor, who were prejudiced by ſuch fines, 
were allowed to avoid them by an aver- 
ment that there was no tranſmutation of 
poſſeſſion. To remedy this inconvenience 
a ſtatute was made in the 27 Edw. 1. called 
the ſtatute de finibus levatis, enacting, that 
ſuch averments ſhould not thenceforth be 
admitted. 


This 
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This ſtatute alſo directed, that the note 
of every fine ſhould be read in the Court 
of Common Pleas in two certain days in 


the week, and that during ſuch reading all 
pleas ſhould ceaſe. 


25. By the common law, and alſo by 
the ſtatute de modo levandi fines, all thoſe 
who had any right to lands whereof a fine 
was levied, were obliged to make their 
claim within a year and a day, unleſs they 
laboured under ſome one of the diſabilities 
ſpecified in that act; and it was determin- 
ed, that, in the caſe of tenant for life, re- 
mainder for life, remainder in fee, if the 
firft tenant for life had atiened his eſtate, 
and the alience had levied a fine, the re- 
mainder man for life might enter and avoid 
the fine, both as to himſelf, and as to the 
remainder man in fee: but if the per- 
ſon next in remainder negle&ed to enter 
within the year and day, not only he, but 
alſo the remainder man m fee, were for ever 
barred, and a claim by the remainder man 
within the year and day would not have 
ſaved his right, by which means the eſtates 
of remainder men and reverſioners were 
frequently barred by the neglect of the par- 
Qcular tenants. 8 


M 4 258. This 


Chap. VIII. 


Of the Ratute 


of non-claim. 
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258. This was certainly à very great 
grievance, and was ſo ſeverely felt, that to 
remedy it, the ſtatute of non- claim. 34 Ed. 
3. c. 16. was paſſed, enacting, That the 
plea of non- claim of fines, which from 
thenceforth ſhould be levied, ſhould not be 
taken nor holden for any bar in time to 
come.“ 


This ſtatute was made in conſequence 
of a petition from the Commons, which is 
publiſhed in the rolls of Parliament, 17 
Edw. 3. no. 26. Item que noncleyme des fines 
levees ſur le rendre en temps a venir ne barre 
nul home de ſa ation, To which the King 


anſwered, II pleſt au Roi q'deſore ceſt choſe ſoit 


fait et q' eftatut ent ſoit fait p' avis des grant 


et autres de ſon conſeil. 


The efficacy of fines was entirely deſtroy- 
ed by this ſtatute, and ſtrangers were there- 
by allowed to claim lands. at any indefinite 
period of time after a fine had been levied 
of them, which muſt have been productive 
of very great inconveniences. 


259. The ſtatute of non- claim is ſtill in 
force with reſpect to fines which are levied 


without proclamations ; and although ſuch 
fines 
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fines are no bar to the iſſue in tail, yet when Chap. VIII. 


levied by a tenant in tail in poſſeſſion, they 
operate as a diſcontinuance, and of courſe 
put the remainder men or reverſioners to 
their formedon, which now, by the ſtatute 
21 Fa. 1. c. 16. muſt be brought within 20 
years after the right accrues, unleſs the per- 
ſon who has the right labours under any of 
the diſabilities ſpecified in that ſtatute, 


—— 


Of the ſtatute 
1 Rich. 3. 

1 Blackſt. 70. 
2 Blackſt. 
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Of the Force and Effect of Fines by 
the Statutes 1 Rich. III. 4 Hen. VII. 


and 32 Hen. VIII. in barring Eſtates 
Tail. 


260. J T has been a conſtant remark of 

thoſe who have had occaſion to 
trace the hiſtory of our Engliſh juriſpru- 
dence, that whenever a material altera- 
tion was made in the common law, the 
inconveniences ariſing from ſuch change, 
have been much greater than thoſe which 
were intended to be remedied. 


This obſervation was perhaps more 


Gully exemplified by the conſequences 


which attended the ſtat. of Non-claim, 
than by any other innovation which has 
been attempted in the common law. On 
this ſubje& it is difficult to add any thing 
to the force of Sir Edward Coke's expreſ- 
ſion, Great contentions aroſe, and few 
men were ſure of their poſſeſſions.” And 
it is aſtoniſhing that the Legiſlature ſhould 
ſuffer a grievance which muſt have been 
ſo uaiverſally felt, to continue ſo long; 

for 


Fines. 


for the common law reſpecting non- claim 
. was not revived until the firſt year of the 
reign of Rich. III. who ſeems to have 
attempted to palliate his cruelties, and 
the uſurpation of the crown, by the many 
excellent laws which he immediately enact- 
ed; one of thoſe was the 1 Rich, 3. c. 7. 
by which the common law was reſtored, 
and the doctrine of non-claim revived. 


261, This ſtatute was ſoon followed by 
the 4 Hen. 7. c. 24. and as in this laſt ſta- 
tute all the clauſes in the 1 Rich. III. are 
copied almoſt verbatim, and ſome addi- 
tional matters are ſubjoined; the ſtatute 
1 Rich. III. is now become uſeleſs and 
obſolete, and the whole effect of fines 
depends almoſt entirely at this day on the 
4 Hen. VII. for which reaſon it will be 
neceſlary to explain it at large, 


This act after reciting the laſt clauſe in 
the ſtatute de finibus levatis, proceeds 
thus—<© The king our ſovereign lord con- 
e ſidereth that fines ought to be of the 
ee greateſt ſtrength to avoid ſtrifes and 
s debates, and to be a final end and con- 
* cluſion: and of ſuch effect were taken 
ct afore.a ſtatute made of non-claim, and 
* now is uſed the contrary, to the univer- 


ce ſal 
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Chap. IX. 
— 


Bacon's life 
of Hen. 7. 
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Of the Ratute 
4 Hen. 7, 
C. 24. 
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172 


Chap. IX. 


— a. 4 


Fines: 
« fal trouble of the kink” 8 ſubjects; will 
10 therefore i it be ordained, Sc.“ | 
The firſt ſection which directs the procla- 
mations to be made, has been already ſtated, 


262. Sei}, 2. And the ſaid proclama- 
© tions ſo had and made, the ſaid fine to 
* be a final end, and conclude, as well 
e privies as ſtrangers to the ſame, except 
© women covert, other than be parties to 
the ſaid fine, and every perſon then 
„ being within the age of 24 years, in pri- 
© fon, or out of this realm, or not of 
© whole mind at the time of the ſaid fine 
ce levied, not parties to ſuch fine.” 


We have ſeen that by the common law, 

a fine levied of an eſtate-tail, only ope- 
rated as a diſcontinvance of it; and did 
not bar the iſſue from bringing their 
for medon. But in conſequence of ſome 
ambiguous expreſſions in this ſtatute, it 
was ſuppoſed to enable tenants in tail to 
bar their iſſue by a fine; eſtates tail how- 
ever had continued fo long, and were ſo 
much favoured by the nobility, on account 
of their not being forfeitable for treaſon, 
that the Judges were extremely cautious 
of putting ſo extenſive à conſtruction 
on 


Flues. 


on it, eſpecially as the ſtatute de donis 
conditionalibus expreſsly declares that a fine 
levied of an eſtate-tail hould 1 void. 


4 caſe e — in. 19 len vni. 
in which this point came in queſtion before 
all the Judges in. Serjeants' Jun, a tenant 
in tail levied a fine and the five years paſſed 
in his life-time, he afterwards died, and 
the queſtion was, Whether his iſſue ſhould 
be barred by the fine. LEnglefield, Shelley, 
and Coningſhy contended, that the iſſue 
was not barred becauſe he was neither 
privy nor party to the fine, for he claimed 
the land from the donor and not from the 
donee, although he muſt convey himſelf 
to the land by the father. On the other 
fide Fitzjames, Brudenell, Fitzherbert, 
Brooke and Moore, were of opinjon that 
the iſſue was barred, for the intention of 
the makers of the ſtatute was that a fine 
ſhould be a final end and conclude as well 
privies as ſtrangers, and that the third 


laving only extended to ſtrangers but noc 
to privies. | 


263. This determination of the Judges 
ſeems not to have been entirely approved of, 
for in 32 Hen. VIII. a ſtatute was made 
reciting that doubts had ariſen reſpecting 

the 


Bro. Ab. tit. 
Fine, pl. 1. 
Dyer z. a. 

1 Inſt. 121. 
a. n. 1. 

4 Reeves 


3 34* 


Of the Natute 
32 Hen. 8. 
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the validity of the ſtat. 4 Hen. VII. in 
barring the iſſue in tail; and enacting, 
© That all and ſingular fines, as well 
©« heretofore levied, as hereafter to be le- 
« vied, with proclamations according to 
« the ſtatute, by any perſon or perſons of 
« full age of one and twenty years of any 
c manors, lands, tenements or heredita- 
e ments before the time of the ſaid fine 
« levied, in any wiſe intailed to the perſon 
* or perſons ſo levying the ſaid fine, or to 
ce any of the anceſtors of the ſame perſon 
« or perſons in poſſeſſion, reverſion, re- 
© mainder, or in uſe, ſhall be, imme- 
« diately after the ſame fine levied, in- 
ce groſſed, and proclamations made, ad- 
« judged, accepted, deemed and taken, 


* to all intents and purpoſes, a ſufficient 


« bar and diſcharge for ever againſt the 
« ſaid perſon and perſons, and their heirs, 
« claiming'the ſaid lands, tenements, and 
« hereditaments, or any parcel thereof, 
* only by force of ſuch intail, and againſt 
te all other perſons claiming the ſame or 
it any parcel thereof, only to their uſe, or 
« to the uſe of any manner of heir of the 
© bodies of them, any ambiguity, doubt, 
* or contrariety of opinion arifen or grown 


cf upon 


Fines. 


* upon the ſaid ſtatute to the contrary 
„ notwithſtanding.” 


264. The ſtatute 32 Hen. VIII. having 


175 


Chap. IX. 
— 


Operation of 


been profeſfedly made for the purpoſe of '%, ee 


explaining the ſtatute 4 Hen, VII. they 
muſt be confidered as forming one law. 
The doctrine eſtabliſhed by them is, that 
a fine with proclamations fhall bar all pri- 
vies and ſtrangers, and when levied of any 
manors, lands, tenements or heredita- 
ments intailed ro the perſon levying ſuch 
fine, or to any of his anceſtors, ſhall bar 


the ſaid perſons and their heirs claiming 
by force of ſuch intail. 


26 5. The term by which the iſſue in 
tail is deſcribed in the ſtatute 4 Hen. V1I. 
is that of privy, which has various ſignifi- 
cations in law; it ſometimes means that 
connection which ariſes between perſons 


who have entered into a mutual contract ? 


with each other, as between donor and 
donee, leſſor and leſſee; or elſe it ſignifies 
a relationſhip of blood, as between an- 
ceſtor and heir, But in conſequence of 
the ſtatute 32 Hen. VIII. it has been deter- 
mined that by the word pri vies are meant 
thoſe perſons who are not only privies in 

blood 


ae: 


Eftates tail. 


1 Ink. 27r. 
8 Rep. 42. b. 


Shep. Tou. 
21. 


Dyer 35 1. b. 


Beaumont's 
caſe, 


9 Rep. 138. 


Fines. 
blood to the perſons who levy the fine, 
but alſo privies in eſtate and title to the 
land whereof the fine is levied, that is, 
thoſe who muſt neceſſarily convey their 
deſcent through the cognizor before they 
can make out their title 'to the eſtate, 
which comprehends the iſſue in tail; and 
a perſon who is privy within the intention 
of the 4 Hen. VII. is an heir in tail within 


the intention of the 32 Hen. VIII. et fic 
e conver ſo. 


266, Thus if a tenant in tail in poſſeſ- 
ſion levies a fine with proclamations, it 
will be an effectual bar to all his iſſue; 
for they are privy to him both in blood and 
eſtate, and can only make a title to the 
eſtate-tail as his ſons. | 


267. So where huſband and wife were 


tenants in ſpecial tail, and the huſband 


alone levied a fine, it was determined in 
13 Eliz. and alſo in 10 Fa. 1. that it was 
a good bar to all their iſſue ; for in mak- 
ing out their title they muſt neceſſarily 
ſhew themſelves -to be heirs to the father 
as well as to the mother, and therefore 


they are privies both in blood and eſtate 


to the cognizor of the fine. 


258. Sir 


Fines. 

268. Sir Edward Coke ſays, that if lands 
were given to an elder ſon and the heirs of 
his body, remainder to his father and the 
heirs of his body, and after the father's 
death, the eldeſt ſon had levied a fine with 
proclamations, and died without iſſue; the 
ſecond ſon would have been barred by the 
fine, becauſe the remainder which was li- 
mited to the father and the heirs of his body, 
having deſcended on the eldeſt ſon, the ſe- 
cond ſon in making out his title to this re- 
mainder, muſt convey his deſcent through 
his eldeſt brother, by which means he 
would become a privy to him both in 
blood and eſtate. 


269. The privity muſt be both in blood and 
eſtare, for privity in blood only will not be 
ſufficient; and therefore if lands be given 
to a man and the heirs females of his body, 


who has a ſon and a daughter, and the ſon 


levies a fine and dies without iſſue, it will 


be no bar to the daughter ; for although 


ſhe is privy in blood to her brother, yet 
ſhe is not privy in eſtate or title to him, as 
ſhe can make her title to the eſtate with- 
out conveying her deſcent through him, or 
even mentioning him, 


ae. I: N r 270. It 
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270. It follows from the ſame principle, 
that if a tenant in tail has iſſue a daughter 
who levies a fine, and aſterwards a ſon is born, 
he will not be barred by his ſiſter's fine, be- 
cauſe he can make his title to the eſtate 
tail, as heir of the body of his father, with- 


out conveying his deſcent through his 
ſiſter. 


271. It is not neceſſary that a tenant in tail 


ſhould be in the actual poſſeſſion of the 


eſtate tail, in order to be capable of bar- 
ring his iſſue by fine; for the ſtatute 4 Hen. 


7. has expreſsly excluded parties and pri- 


vies to a fine from averring quod partes finis 
nibil habuerunt, and the ſtatute 32 Hen. 8. 
makes a fine levied of any lands intailed to 


the perſon ſo levying the ſame, or to any of 


his anceſtors, a ſufficient bar againſt ſuch 
perſon and his heirs. A fine therefore with 
proclamations duly levied by the perſon 
who has the right of an intail in him, will 
be a good bar to his iſſue, although at the 
time when the fine was levied, he had never 
entered on the eſtate tail, or *had only an 
eſtate tail in remainder, or had even made 
a feoffment, or any other conveyance of 
It, 


272, Eqd- 


Fines. 


272. Edward Lord Zoucbh brought a for- 
medon in the deſcender for a moiety of a 
manor againſt one Banfield, who pleaded in 

bar that John, great-grandfather of the de- 
mandant, levied a fine ſur copnizance de droit 
come ceo, with proclamations of the ſaid moi- 
ety, which was granted and rendered by the 
ſame fine to the ſaid John and his heirs, 
whoſe eſtates the tenant had. Lord Zouch 
replied, that at the time when the fine was 
levied, and at all times after, the ſaid Bam- 
field was ſeiſed of the land in his demeſne 
as of fee, And on ſolemn argument it was 
determined by all the judges, that the de- 
mandant being heir in tail to the perſon who 
levied the fine, could not aver the continu- 
ance of the land in a ſtranger, nor that par- 
tes finis nibil habuerunt, becauſe the ſtatutes 
4 Hen. 7, & 32 Hen. 8. bound the eſtate 


tail, although the perſon who levied the 


fine was not then in poſſeſſion of the eſtate 
tail, which Sir Edward Cote obſerves was 
the firſt determination on this point. 


273. A fine levied by a tenant in tail in re. 
mainder, expectant on an eſtate for life, or 
an eſtate tail, will be a good bar to the iſſue 
of the perſon who levies the fine. 
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A. being tenant for life remainder to B, 
in tail reverſion to B. and his heirs, B. le- 
vied a fine with proclamations of the eſtate 


tail, during the life of the tenant for life: 


and it was adjudged to be a good bar to the 
eſtate tail under the words of the ſtatute 
32 Hen. 8 


274. If a tenant in tail makes a feoffment 
of the eſtate tail, and afterwards levies a fine 


of it, his iſſue will be thereby barred. 


William King, the gmndfather, being 


tenant in tail, enfeoffed Richard King, the 
father, in fee; and afterwards William King 


diſſeiſed him, and levied a fine with pro- 


clamations to one Hitchcock, The father 


entered, and the cognizee of the fine enter- 
ed on him: after the death of the grandfa- 
ther and father, the ſon brought a forme- 
don for the recovery of the land, to which 
this fine was pleaded in bar : the demand- 
ant pleaded the entry of his father, and 
judgment was given for him, A writ of 
error was brought, and error, aſſigned in 
matter of law, that this fine was a good 
bar to the iſſue in tail by the ſtatute 32 en, 
8. for it was not to be compared to a fine 
at common law, nor to fines levied by other 
perſons, 


Fines. 
perſons, becauſe in this caſe it was ſufficient 
that the fine was levied by the perſon who 
had the right of the eſtate tail in him, or 
to whom the land was intailed, although 
none of the parties to the fine had any eſtate 
of freehold in poſſeſſion, remainder or re- 
verſion in the land whereof it was levied, 
as it was adjudged in the caſe of Zouch v. 

Bamfield. The Court being of this * 
the judgment was reverſed. 


275. Although a tenant in tail be diſſeiſed 
of the eſtate tail, yet if during the diſſeiſin 
he levies a fine to a ſtranger, it will bar his 
iſſue, who will not be allowed to plead, that 


his anceſtor was not ſeiſed of the eſtate rail 
when he levied the fine. 


ond, In ak of a lineal ebene the iſſue in 
tail may be barred by the fine of his anceſ- 
tor, although at the time of levying the fine 
the anceſtor had only a poſſibility of an 
eſtate tail, which never took effect, becauſe 


the iſſue in making his title, muſt convey 
his deſcent through ſuch anceſtor, which | 


makes him a privy to him. 


Lands were given to A. and his wife in 
ſpecial tail; A. died, leaving iſſue a ſon; 
N 3 who 
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who diſſeiſed his mother, and levied a fine 
with proclamations, It was reſolved by all 
the judges, that this fine was a good bar to 
the iſſue of the ſon, although the ſon, at the 
time when he] levied the fine, had only a 
poſſibility of an eſtate tail, his mother being 
then alive; for the ſtatute 32 Hey. 8. ought 
to be expounded according to the letter of 
it, and as the land was intailed to the an- 
ceſtor of the perſon who levied the fine, 
although ſuch anceſtor was alive, ſo that no 
eſtate or right had deſcended on the perſon 
who levied the fine which he could paſs or 
extinguiſh, yet as the ſtatute ſays—* intail- 
« ed to the perſon ſo levying the ſame, or 
te to any of his anceſtors,” in the disjunc- 
tive, it was adjudged that the fine did bar 
the right which afterwards deſcended to 
him, not only as to himſelf, but alſo as to 
all his iſſue. 


277. This principle was carried much 
further in the following caſe : 


William Grant deviſed his lands to Jobn 
Grant, when he ſhould attain the age of 
twenty five years, to hold to him and the 
heirs of his body. John Grant, the deviſee, 
after he had attained the age of 21 years, 

but 


Fines. 


but before he was 25, levied a fine of the 
lands thus deviſed; and the queſtion was, 
whether it ſhould bar nis iſſue. It was re- 
ſolved that the eſtate tail was barred by 
this fine, although John Grant when he le- 
vied it had but a bare poſſibility of an eſtate 
tail, Sir Edward Cote lays that no judg- 
ment was given: but Croke and Leonard, 
who have reported this caſe by the name 
of Jobnſon and Bellamy, ſay that judgment 
was given, that the eſtate rail was barred 
by the fine. And in Sir Thomas Raymond's 
Reports, 149. it is ſaid, that although the 
eſtate was not barred by the 4 Hen. 7. it 
was well barred by the 32 Hen. 8. in con- 
ſequence of theſe words, © All fines, levied 
« by any perſon or perſons, &c. of any 
© manors, &c. before the time of the ſaid 
« fine levied in any wiſe entailed to the 
* perſon or perſons ſo levying the ſame 
« fine, or to any of the anceſtors of the 
e ſame perſon or perſons,” 


278. In the caſe of a collateral deſcent, 
a fine levied by a perſon who was never 
ſeiſed of the eſtate tail, and on whom it 


never deſcended, but who had only a poſ- 


ſibility of an eſtate tail, is no bar ta a col- 
lateral heir in tail, of the perſon who levied 
N 4 the 
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the fine ; becauſe in making his title to the 
eſtate tail, he need not convey himſelf 


through him, ſo that he is not a privy to 
him. 


A huſband made a feoffment to the uſe 
of himſelf and his wife, and the heirs male 
of their two bodies, remainder to the heirs 
male of the body of the huſband, remainder 
to the heirs of their two bodies, remainder 


in fee to the huſband. The huſband and 


wife had iſſue a ſon and a daughter, the 
huſband died; the ſon made a leaſe to 
commence after the death of his mother, 
then levied a fine with proclamations to the 


uſe of himſelf in fee, and died without iſſue 


in the life-time of his mother. The gueſ- 
tion was, whether this leaſe was good 
againſt the daughter ? It ſhould previouſly 
be obſerved, that the eſtate tail limited to 
the huſband and wife, and the heirs male 
of their bodies veſted wholly in the wife 
after the death of her huſband, although 
ſhe was within the ſtatute 11 Hen. 7. c. 20. 
and the remainder to the heirs male of the 
body of the father was in the ſon at the 
time when he levied the fine; but theſe 
eſtates became extinct when the mother 


and fon died, ſo that the leaſe in queſtion 


could 


Fines. 
could only be derived out of the remainder 


to the heirs of the bodies of the huſband 
and wife, to which both the ſon and the 


daughter were inheritable. It was deter- 


mined by Lord Chief Juſtice Hobart, Hut- 
ton and Jones, againſt the opinion of Vincb, 
that although in a lineal deſcent the iſſue 
in tail were barred by the fine of their an- 
ceſtor, notwithſtanding ſuch anceſtor had 
but a poſſibility of an eſtate tail when he 
levied the fine; yet in a collateral deſcent 
the caſe was very different, as it was not 
neceſſary that the iſſue in tail ſhould. make 
mention of every collateral iſſue inheritable 
before him, as in a lineal one; and that in 
the preſent caſe, as the eſtate tail never de- 
ſcended on the ſon, his fine could be no 
bar to his ſiſter, who was not privy to him, 
becauſe ſhe could make her title to the 
eſtate tail without conveying her deſcent 
through him, or even mentioning him in 
her pedigree. Judgment was therefore 
given that the leaſe was void as to the ſiſ- 
ter, but it was obſerved that if the eſtate 
tail had deſcended on the ſon, his fine 
would then have barred his ſiſter, becauſe 
in that caſe ſhe muſt have conveyed her 
deſcent through him, in order to make out 


her 


186 


Chap. IX. 
— — 


Bradſtock v. 


Scovell, 


Tro. Car. 434. 


Jenk. 275. 


Heliot v. 
Saunders. 
Cro. ac. 700. 
1 Vez. 391. 


Fines. 


her title to the eſlate tail, by which means 


ihe would have been a privy to him. 


279. Sp where an eldeſt ſon levied a 
fine of an eſtate tail, which was then veſted 
in his mother, and died in the life-time of 
his mother, by which means the eſtate tail 
never deſcended on him. It was adjudged 
in the Common Pleas, by three Judges 
againſt one, that this fine did not bar the 
ſecond brother. And upon a writ of er- 
Tor, all the Judges of the King's Bench 
were of the ſame opinion, becauſe as the 
eſtate tail never veſted in the elder bro- 
ther, the younger brother was not a privy 
to him. 


280. If a fine be levied by a ſtranger to 
a tenant in tail, and the tenant in tail grants 
and renders his eftate to the ſtranger, ſuch 
a fine will bar the iſſue in tail. 


281. A tenant in tail of a rent-charge 
may bar it, by levying a fine of the lands 
out of which the rent iſſues. 


Upon demurrer the caſe was thus: 2 
perſon who was tenant in tail of a rent- 


charge out of the manor of King /oury 
granted 
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granted by Sir Ambroſe Cave, levied a fine 
of the manor to Sir Ambroſe Cave and his 
heirs, and this fine was pleaded in bar of 
an avowry for this rent by the heir in tail. 
The fine was levied of the rent per nomen 
manerii, and an averment was made that 
the fine was levied by agreement of the 
parties with an intent to bar the rent. 
The defendant pleaded, non-compriſed, 
which being demurred to, and argued ſc- 
veral times, it was held by Hobart Chief 
Juſtice, and Harvey, that the rent was 
barred by the fine, becauſe the fine being 
levied of the land, paſſed the rent inclu- 
ſively, it being directed by the agreement 
of the parties. 


282. As a fine may be levied of an ad- 
vowſon in groſs, ſo a tenant in tail of an 
advowſon in groſs, may bar his iſſue by a 
fine levied of it according to the ſtatute 
4 Hen. VII. It is however ſaid in Ploto- 


den, that if a tenant in tail of an advowſon 


grants or renders to another by fine, the 
nomination of a clerk to the advowſon, 
this will not bind the iſſue, becauſe the 
right of nomination is a thing diſtinct from 
the advowſon, and not intailed ; but mo- 
dern writers have thought differently on 

this 
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this ſubject, on the principle that the pre- 
ſentation and nomination are in effect the 
ſame thing, being the fruit and full profit 
of the patronage. But if a tenant in tail 
of an advowſon grants by fine the nomina- 
tion of a clerk to one and his heirs, ſo 
that when the church becomes void, the 
grantor and his heirs may nominate a clerk 
to the tenant in tail and his heirs, and that 
he or they ſhall preſent the clerk ſo no- 
minated to the ordinary; ſuch a fine will 
not bind the iflue in tail, becauſe there 
the nomination and preſentation are dil- 


tinguiſhed, ſo that the fine is not levied of 
the thing intailed. 


283. If a perfon is tenant in tail of a 
truſt-eſtate and levies a fine of it, ſuch fine 
will have as extenſive an operation in bar- 


ring his iſſue, as if he had been ſeiſed of 
the legal eſtate. 


284. As a tenant in tail may convey 
his whole eſtate by fine, ſo he may create 
any leſſer eſtate out of it, which will 
likewiſe bind his iſſue after his death. 


285. If the iflue in tail levies a fine in 
the life-time of his anceſtor, who is then 
1 ſciſed 
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ſciſed of the eſtate-tail, the anceſtor him- 
ſelf may afterwards levy a fine, and thereby 
bar his iſſue, and alſo the perſon to whom 
the iſſue levied the fine. So that 1n all 
caſes of this kind, it is underſtood that the 
tenant in tail dies without barring the eſtate 
tail, by which means it deſcends upon the 
iſſue. 


286. A tenant in tail being guilty of 
murder, levied a fine before conviction, 


1 Wilſ. Rep: 
P- 2. 220. 


and it was doubted whether it ſhould bar 


the iſſue for the lord's benefit. The Court 
inclined to think that it ſhould, but no 
judgment was given. 


287. Where the king is tenant in tail 
he may by a fine levied on a grant and 
render, bar his eſtate- tail, becauſe it being 
determined in Lord Berkley's caſe, that 
the king was bound by the ſtarute 4% 
donis, it was but reaſonable his majeſty 
ſhould take advantage of thoſe ſtatutes, 
which enable tenants in tail to bar their 
eſtates. | | 


288, A fine ſur conceſſit will bar an eſtate 
tail as long as it continues in force, and 
therefore any eſtate created by a fine of 

that 


7 Rep. 32. a. 
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that kind will be good againſt the iſſue in 
tail, 


289. Although a fine levied by a tenant 
in tail may be defeated by a perſon claim- 
ing ſome particular eſtate in the lands of 
which the fine is levied, yet it will till 


continue to be a good bar to the iſſue in 
tail. 


A tenant in tail diſcontinued in fee, af- 
terwards diſſeiſed the diſcontinuee and 
levied a fine with proclamations; the diſ- 
continuee entered on the land, and avoid- 
ed the eſtate, which paſſed by the fine as 
to himſelf. The queſtion was, Whether 
the heir in tail was remitted or not, and 
the Judges were unanimous, that the heir 
in tail was not remitted, but was barred 
by the ſtatute 32 Hen. VIII. altho' the 
eſtate which paſſed by the fine was avoided. 
The ſame point was determined in the 
caſe of Hunt v. King, which was ſtated in 
the preceding part of this chapter, 


290. Although no fine is a bar to an 
eſtate-tail, but a fine with proclamations 
levied purſuant to the ſtatute 4 Hen. VII. 
yet as ſoon. as a fine is levied, and before 

2 all 
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all the proclamations are paſt, it is a good 
bar to an eſtate-tail, provided the procla- 
mations are duly made, and the iſſue in 
tail cannot ſave, his right by entering be- 
fore all the proclamations are made. 


This point was formerly much doubted, 
and in the caſe of Smith and Stapleton, 
15 Fliz. it was contended by the counſel, 
that in conſequence of the words in the 
ſtatute 4 Hen. VII. and the ſaid procla- 
« mations ſo had and made, the ſaid fine 
« to be a final end, and conclude as well 
« privies as ſtrangers, &c.” And alſo the 
words in the ſtatute 32 Hen, VIII. © after 
ce the ſame fine levied, ingroſſed, and 
te proclamations made, Sc.“ A fine was 
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no bar to the iſſue in tail, if the anceſtor 


died before all the proclamations were 
made: and Brooke ſeems to have been of 
the ſame opinion; the contrary, however, 
was determined in the following caſe: 


291. Sir George Blount being tenant in 
tail of ſeveral manors, and having iſſue a 
daughter, levied a fine and ſoon afterwards 
died. The daughter immediately brought 
a formedon for the recovery of the eſtate- 
tail, pending which, all the proclamations 

were 


Bro, Ab. tit. 
Fine, 109. 


Purſlow's 


caſe, cited 


3 Rep. 90. 
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were made. It was unanimouſly deter- 
mined, that the daughter was barred by 
this fine, although her anceſtor died, and 
ſhe commenced her action, before all the 
proclamations were made. Sir Edward 
Coke makes four obſervations on this 
caſe. 


iſt. That although, after a fine is levied, 
a right to an eſtate tail deſcends to the 
iſſue, yet as ſoon as the proclamations are 
made, the right which thus deſcended 1s 
barred by the fine, 


2d. Although a formedon is brought 
and purſued, yet, if the proclamations are 
all afterwards duly made, the fine will then 
be a good bar. 


3d. When tenant in tail levies a fine, 
and dies before all the proclamations are 
made, the iſſue in tail is not within any 
of the ſavings of the 4 Hen. VII. for, if 
he were, then the bringing his formedon 
before all the proclamations were made, 


would avoid the fine. 


ath. That the proclamations ſerve no 


other purpoſe but that of diſtinguiſhing a 
| . | N ine 
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fine levied purſuant to the ſtatute 4 Hen. 
VII. from a fine at common law, 


292. So where a tenant in tail levied a 
fine and died before all the proclamations 
were made, leaving a ſon, who was be- 
yond ſea, who returned after all the pro- 
clamations were made, and claimed the 
land. It was reſolved by all the Judges, 
that although a right of entail deſcended 
to the ſon on the death of his father, in 
conſequence of his dying before all the 
proclamations were made; yet, when all 
the proclamations paſſed, the right which 
deſcended to him was for ever barred, and 
the iſſue could not have ſaved it by any 
claim. 


293. We have ſeen that fines may be 
levied in courts of ancient demeſne, and 
other inferior courts; but they have only 
the operation of fines at common law 
which is to create a diſcontinuance, when 
levied of an eſtate-tail, and do not bar the 
iſſue from bringing a formedon; for no 
fine unleſs it is levied with proclamations, 
purſuant to the ſtatute 4 Hen. VII. has 
the effect of barring an eſtate-tail, without 
a particular cuſtom. 


Vor. I, O 294. There 
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294. There is one ſpecies of eſtate- tail 
which is protected from the operation of 
the ſtatutes 4 Hen. VII. and 32 Hen. VIII. 
that is, an eſtate-tail given or procured to 
be given by the crown as a reward of ſer- 
vices, where the remainder or reverſion is 
veſted in the crown; of which notice will 
be taken in a ſubſequent chapter. 


295. The privilege of levying a fine 
purſuant to thoſe ſtatutes, is an incident fo 
inſeparably annexed to an eſtate tail, that 
any condition or.proviſo reſtraining or pro- 
hibiting it, is held to be repugnant to the 
nature of the eſtate, and therefore void. 
But a tenant in tail may be reſtrained from 
levying a fine at common law, becauſe that 


is a tortious act, and only operates as a diſ- 
continuance to the iſſue, 


296. Before we quit this ſubject it may 
be proper to obſerve, that the operation of 
a fine is merely to bar the eſtate tail, but 
not the remainders or reverſion which de- 
pend upon it: for a fine levied by a tenant 
in tail in poſſeſſion, only diſcontinues the 
eſtate tail, and gives the cognizee a baſe 
fee, that is, an eſtate to him and his heirs, 
as long as the tenant in tail has heirs of his 


body ; 
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body ; but does not bar the rights of the 
perſons in remainder or reverſion, 


297. Where the tenant in tail has the 
immediate reverſion in fee in himſelf, he 
may make a good title by fine only ; for in 
that caſe the operation of the fine will be 
to merge the eſtate tail, and bring the re- 
verſion in fee into immediate poſſeſſion : 
it being determined that a fine takes away 
the protection given to eſtates tail by the 
ſtatute de donis, and they then, like all other 
particular eſtates, become ſubject to merger 


and extinguiſhment, when united with the 
abſolute fee. 


This method, however, of barring an 
eſtate tail, is attended with one conſidera- 
ble inconvenience, which will be mention- 
ed in a ſubſequent chapter. 


298. There are two clauſes in the ſtatute 
32 Hen. 8. c. 36. by which it is enacted, 
That it ſhall not extend to any fine levied 
of any lordſhips, manors, &c. the owners 
whereof, by any expreſs words contained in 
any ſpecial act of Parliament made ſince 
the 4 Hen. 7. are reſtrained from aliena- 
tion; nor to any manors, lands, tenements, 


O 2 &c. 


195 
Chap. IX. 
—ͤ—— 


1 Show. 370. 
4 Mod. 1. 


Infra. 


S. 3 & 4+ 


Fines. 


&c. then in ſuit, demand, or variance in 
any of the King's Courts, or whereof any 
charters, evidences, or muniments, were 
then in demand in the Court of Chancery, 
&c. but all ſuch fines ſhould have the ſame 
force and effe& as if that ſtatute had not 
been made. 
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CHAPTER X. 


Of the Force and Effect of a Fine in 


barring particular Perſons, Eſtates, 
and Intereſts. 


299. H E object of the ſtatute 4 Hen. 
7. was not confined to the ena- 
bling tenants in tail to bar their iſſue, it 
was alſo intended to ſecure thoſe who were 
in poſſeſſion of land againſt all dormant 
claims; the words of the ſtatute being ſo 
extenſive, that they comprehend almoſt all 
perſons, and almoſt every kind of eſtate or 
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intereſt in lands: and where a fine and non- 


claim is pleaded, a court of law will not 
enter into any diſcuſſion of the title until 
that be accounted for, 


300. All thoſe who are patties to a fine 
are immediately barred, and have no time 
allowed them to claim, even though they 


labour under diſabilities, except in the caſe 
of infancy. 


301. Lay corporations, who have an 
abſolute eſtate in their poſſeſſions, and a 
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power of alienation, may be barred by a 
fine and non- claim. 


The cooks of London, who were incor. 
porated by Edward 4. bargained and ſold 
a part of their lands in fee; the bargainee 
entered, and levied a fine with proclama- 
tions, and five years paſſed. Afterwards 
the bargain and ſale proved to be void, on 
account of a miſnomer in the corporation; 
and it became a queſtion, whether the cor- 
poration was bound by the fine and non- 
claim. It was determined that the corpo- 
ration was barred by the fine, becauſe the 
ſtatute 4 Hen. 7. was made for the public 
good, and to ſettle and quiet men's inheri- 
tances: that therefore the words of it ought 
to be conſtrued in the moſt extenſive ſenſe, 
for the benefit of thoſe who were in poſſeſ- 
ſion of lands, and for barring the rights of 
all perſons who were remiſs in making 
their claims: ſo that although the words 
of the ſtatute only extended to natural per- 
ſons and taeir heirs, and no mention was 
made of any corporation or ſucceſſors, yet 
it was the intention of the legiſlature, that 
it ſhould extend to ſuch corporations as had 


in themſelves an abſolute eſtate and power 
of alienation, 


Eccle- 
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Eccleſiaſtical corporations, however, are Chap. X. 
not barred by a fine and non- claim, as will 
be ſhewn hereafter, Infra ch. 13. 


302. By the common law, a married Married we- 

woman could not, by joining with her huſ- 

band in any deed or conveyance whatever, 

bar herſelf or thoſe claiming under her of 

any eſtate whereof ſhe was ſeiſed in her 

own right, or of that portion of her huſ- 

band's real property, which the law has 

provided for her ſupport in caſe ſhe ſur- 

vives him (a). 


This rule probably aroſe from that prin- 1Comm. 442. 

ciple of law, that the legal exiſtence of a 
woman is ſuſpended during the marriage, 
or, at leaſt is incorporated or conſolidated 
into that of her huſband, or elſe from a fear 
that her huſband ſhould uſe any compul- 
ſion for the purpoſe of forcing his wife to 
| part with her rights in his favour, 


(a) There are two inſtances in Madox Fermulare 

Anglicanum, No. 148 & 319. of feofftments, which are 

_expreſled to be made with the aſſent of the feoffor's 

wife. And Mr. Reeves (Hilt. of the Engle Law, vol. 

| 1. p. 91.) ſuppoſes that the wife's claim of dower 

might, in thoſe days, be barred by ſuch aſſent, becauſe 
feoffments were then made publickly in Court. 


O04 303. But 
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303. But although a married woman 
was never bound by any deed or convey- 
ance executed by her during the coverture, 
yet if an action was brought againſt a huſ- 
band and wife for the recovery of any 
lands, whether the property of the huſband, 
or of the wife, and judgment was given 
againſt them, the wife was barred. 


Thus it appears that until the ſtatute of 
Weſtm. 2. even a judgment by default in a 
poſſeſſory action againſt a huſband and wife, 
for the wife's freehold, was ſo far binding 
on her, that after her huſband's death, ſhe 
could only recover her eſtate, by bringing 


a writ of right. Now a fine being an ac- 
commodation of a ſuit, and a concord be- 


ing deemed to have the ſame force and 
effect as a judgment in a real action, it 
follows that a married woman muſt have 
been as effectually bound by a fine as by a 
judgment in an adverſary ſuit, Nor was it 
thought neceſſary to give the wife a power 
of claiming lands, whereof ſhe and her 
huſband had levied a fine, becauſe in that 
caſe ſhe muſt have aſſented to it; whereas 
the huſband might have put in a feint 
plea, or let judgment go againſt him by 

default, 
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default, without the conſent or even know - Chap. X. 


ledge of his wife. 


Mr. Hargrave, to whoſe learned note on 
fines I am indebted for the preceding ob- 
ſervations, has very properly ſuggeſted, 
that the common notion of a fine's owing 
its effect in barring married women, to 
their ſecret examination by the judges or 
commiſſioners, is incorrect. This remark 
is fully confirmed by a paſſage in Glanville, 
from which it appears that a married wo- 
man might appoint her huſband as her at- 
torney to levy a fine for her (a), in which 
caſe it is highly improbable that ſhe ſhould 
have been examined: and from which it 
may be concluded, that the private exa- 
mination of a married woman was not a 
neceſſary circumſtance at common law, 


and was poſſibly firſt preſcribed by the 
ſtatute de modo levandi fines. 


—_— — — — 


(a) *©* Poteft autem pater ita loco ſuo filium proſe pouerc, 
* et vice verſa, extraneus guogue extraneum, uxor quogue 
 ** maritum, cum quis itague maritus pofitus loco uxoris ſuc 
e n placito de maritagio, vel de dote ipſius uxoris per judi- 
** cium five per concordiam, Ec.” Glanville, lib. 2. c. 
3- Fide alſo an authentic record, ante p. 108. 


If 
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If a fine derived its efficacy in barring 
married women, from the circumſtance of 
their private examination, then that form 
might eaſily have been added to any other 
conveyance; but, by the common law, a 
bargain and ſale by a huſband, on which 
the wife is privately examined, does not 
bind her after the coverture is deter- 
mined. 


It is however obſervable, that by the 
cuſtom of London and ſeveral other cities, 
a married woman may bar herſelf by a 
deed inrolled, in which ſhe is privately 
examined; and this cuſtom was confirm- 
ed in the reign of Hey. 8. by a poſitive 
ſtatute. 


304. But whatever were the principles 
upon which this doctrine was originally 
founded, it is now fully ſettled, that a mar- 
ried woman by joining her huſband in le- 
vying a fine, may bar herſelf and her heirs 
of all her eſtate and intereſt in any lands, 
whereof her huſband is ſeiſed in her right, 
notwithſtanding the ſtat, 32 Hen. 8. c. 28. 
And where a fine is levied by a huſband 
and wife, of lands which are the property of 
the wife, the whole eſtate paſſes from the 

wife, 
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wife, and the cognizee is in by her only; Chap. X. 
ſo that if the fine is afterwards reverſed, —o— 
the whole eſtate becomes again veſted in jd. . b. 
the wife (a). 


305. Where a fine is levied by a huſ- Roll. Abr. 
band and wife, of lands which are the 48.5 * 
eſtate of the wife, the warranty ſhould be 
from the huſband and wife and the heirs 
of the wife. 


306. A huſband and wife joined in ex- Anon. 
changing lands which were the eſtate of 5006, 
the wife, with a ſtranger for other lands, 
and the exchange was executed. The 
huſband and wife aliened the lands taken 
in exchange, and levied a fine of them to 
the alienee. It was adjudged that the 
wife might enter on her own lands after 
the death of her huſband, and that her 
Joining in a fine of the lands taken in ex- 


(a) It is ſaid arguends, in Mr. Douglas's Reports, , g, 
& That a huſband is only named in a fine of his wife's r , ,. 
A 
4A , 152, © 
Au A. 744 Wa 


«« eſtate for conformity ; for the fine is conſidered as 
e the act of the wife, not of the huſband, and the coo 
1% nizee is in by her only, inſomuch that if a wife le- 
« yies a fine without the concurrence of her huſband, 
and he does not enter during the coverture, it will 


6 bar her after his death.“ Doug. 44. — 
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change, did not bar her from electing 
whether ſhe ſhould claim her own lands, 


or thoſe taken in exchange. 


307. A married woman may bind her- 
ſelf by a warranty in a fine /ur concefit, and 
an action of covenant will lie againſt her 
upon ſuch a warranty. 


Thus, where a huſband and wife levied 
a fine ſur conceſſit to A. for 99 years if he 
ſhould ſo long live, with a general war- 
ranty againſt all perſons during the faid 
term; the huſband died, and it was de- 
termined that an action of covenant would 
lie againſt the wife upon the warranty. 


308. As a married woman may by 
joining her huſband in a fine make an ab- 
ſolute alienation of her eſtate, ſo ſhe may 
alſo make a conditional one; and there- 
fore if ſhe and her huſband mortgage her 
eftate in this manner, it will bind her and 
her heirs. 


309. It was formerly held that a mar- 
ried woman did not bar herſelf of her right 
to dower, by joining her huſband in a 
fine; becauſe until the death of the huſ- 

band, 
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band, the wife had no right of action: 
but the law is now entirely altered in this 
reſpect, as it has been long eſtabliſhed, 
that if a huſband and wife join in levying 
a fine of the huſband's eſtate, the wife 1s 
thereby barred from claiming her dower, 
out of the lands which are compriſed in 
the fine; becauſe ſhe having nothing in 
thoſe lands in her owa right, her joining 
her huſband in a fine of them, could be 
for no other purpoſe than that of barring 
her from claiming dower ; but a fine le- 
vied by the huſbaad alone does not bar 
his wife of dower. 


310. A woman may alſo bar herfelf of Ind. 36. b. 


her jointure, by joining her huſband in 
levying a fine of it, provided it be made 
purſuant to the ſtatute 27 Hen. VIII. and 
be a good bar of dower ; becauſe the wife 
by accepting ſuch-a jointure before mar- 
riage, barred herſelf of her right to dower, 
ſo that ſhe can claim nothing after her 
huſband's death but her jointure, which 
ſhe herſelf concurred in deſtroying by the 
fine. Burt if a jointure be ſettled on a wo- 
man after marriage (in which caſe it is no 
bar of dower) and ſhe joins her huſband 
in levying a fine of it, this will not pre- 

vent 


1 Inft. 36. b. 
1 Bulſt. 173. 
1 Leon. 283. 
pl. 49. 


Solly v. 
Whitfield, 


Rep. Temp. 


Finch. 227. 


S. P. Naylor 
v. Baldwin, 


Rep. in Cha. 


3vo. v. 1. 
131. 


Fines. 


vent her from claiming dower out of any 
other lands whereof her huſband was ſciſed 
during the coverture, becauſe the jointure 
being no bar of dower, the wife had her 
election on her huſband's death either to 
accept of the jointure, or to claim her 
dower, and therefore Sir Edward Coke fays, 
that a fine levied of her jointure before 
her time of election, is no bar to her right 


of elefting dower, when her time of elec- 


tion does come. 


311. Notwithſtanding theſe determina- 
tions, if it appears not to have been the 
intention of a huſband and wife in levying 
a fine to bar the wife's jointure, it will not 
affect it in a Court of Equity. 


Thus where A. upon his marriage in 
conſideration of 500/. portion, ſettled an 
annuity of 50. on his wife to be iſſuing 
out of particular lands; and afterwards 4. 
and his wife joined in levying a fine of 
thoſe lands to a mortgagee, who had no- 


tice of the annuity, which was accepted in 


the mortgage. It was contended that the 
wife had by this means extinguiſhed her 
right to the annuity, But it appearing 
that it was not the intention of the partics 

2 | | to 
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to deſtroy this annuity, the Court decreed 


that it ſhould not be affected by the 
fine, 


312. So where a jointure was ſettled 
on a woman iſſuing out of ſome houſes in 
London which were burnt down; the wo- 
man joined her huſband in a fine of the 
houſes, to create a long term for raiſing 
money to rebuild them; and it was agreed 
that the woman ſhould have her jointure 
out of the reſerved rent of the houſes. 


Adjudged that the fine did not affect this 
jointure. 


313. However, where a married wo- 


man joins her huſband in à fine, it will 


not only bar her from claiming dower out 
of the lands compriſed in the fine, but will 


alſo bar her of any particular intereſt in 
thoſe lands. 


A man on his marriage entered into a 
bond for 600. to a truſtee with a war- 


rant of attorney to confeſs judgment 


| thereon, to be defeazanced on the pay- 


ment of goo/. to his wife if ſhe ſhould 


ſurvive him: the wife afterwards joined 


her huſband in a fine of all his lands. It 
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was agreed that the fine not only barred 
the wife from claiming dower out of the 
lands, but alſo deſtroyed her intereſt in 
the judgment. 


314. Every kind of fine with or without 
proclamations, and whether levied in the 
Court of Common Pleas or in an inferior 
Court will bar a married woman; for 
fines derive this effect from the principles 


of the common law, and not from any 
ſtatute. 


315. A fine is a good bar to a truſt 
eſtate, as well as to a legal eſtate, becauſe 
the ceſtui que truſt has an equitable intereſt, 
and is therefore bound to purſue the pro- 
per remedies for ſecuring it: and if this 
were not the caſe, the operation of a fine 
would be much leſs extenſive than it is, 
as there are ſo many truſt eſtates now al- 
ways exiſting. 


Thus, if A. is ſeiſed of the lands in truſt 
for B. and C. enters on theſe lands and 
levies a fine of them with proclamations; 
if five years paſs without any claim being 
made, this fine will be a good bar both 
to A. who had the legal eſtate, and to B. 
who was the ceftui que truſt. 

316, But 
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316. But with reſpe& to equitable titles 
there is a diſtinction; for where the equity 
charges the lands only, a fine and non- 
claim is a good bar, but where it charges 
the perſon only in reſpect of the land, it is 
then no bar. 


Thus if a truſtee levies a fine of the 
lends whereof he is feiſed in truſt, to a per- 
ſon who has notice of the truſt, or if a 
man purchaſes from a truſtee, with notice, 
and levies a fine, the ceſtui que truſt will 
not be barred, becauſe the fine being le- 
vied to a perſon or by a perſon who has 
notice of the truſt, the land will continue 
ſubject to the truſt, and therefore the Court 
of Chancery will not permit the fine to be 
a bar; ſo that whenever a perſon is charged 
as claiming under a truſtee, he muſt either 
ſet up an oppoſite title, and deny his 
claiming under the truſtee, or elſe, if he 
does claim under a truſtee, he muſt ſet 
forth that he paid a valuable conſideration 
for the lands, and deny that he had any 
notice of the truſt, 


317. If the title is merely a legal one, 


and a man has purchafed an eſtate which 


he ſees himſelf has a defect on the face of 
the deeds, yet the fine will be a bar, and 
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will not affect the purchaſer with notice, 
ſo as to make him a truſtee for the perſon 
who had the right, becauſe, (as Lord 
Hardwicke obſerves) this would be carry- 
ing it much too far, for the defect upon 


the face of the deeds is often the occaſion 
of the fine's being levied, 


It ſhould however be obſerved, that 
where a fine 1s levied by a truſtee or a per- 
ſon who has notice of the truſt, it is not 
void, nor is it ſet aſide, but the perſon to 
whom the fine was levied without conſide- 
ration, or with notice, becomes himſelf a 
truſtee for the real owner. 


318. Having examined in what caſes a 
ceſtui que truſt may be barred of his truſt 
eſtate by the fine of a ſtranger, it will alſo 
be neceflary to inquire how far a fine levied 
by a ceſtui que truſt himſelf, is a bar of his 
truſt eſtate. 


Before the ſtatute of uſes, if a ceſtui que 
uſe had levied a fine, it might have been 
avoided at any time by the plea quod partes 
inis nibil habuerunt ; as the ceſtui que uſe 
had no eſtate in the land, but was barely 
tenant at will to his feoffees, But modern 

Chancellors 


JJ”, wy, AA Fu 
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Chancellors have very much altered the 
law in this reſpect, having laid it down as 
a general rule, that any legal conveyance 
or aſſurance by the ceſtui que truſt, ſhall 
have the ſame effect and operation on the 
truſt eſtate, as it would have had on the 
legal eſtate, if the truſtees had conveyed it 
to the ceſtui que truſt, So that now a ceſtut 
que truſt in tail may by a fine duly levied 
bar his iſſue as fully as if he had the legal 
eſtate : for otherwiſe truſtees by refuſing, 
or by not being capable of executing their 
truſt, might prevent the tenant in tail from 
executing the power given him by the law 
over his eſtate, which would be extremely 
inconvenient, and would tend to the intro- 
duction of perpetuities. 


319. A ceſtui que truſt in tail may not 
only bar his own iſſue by a fine, but alſo 
the perſons in remainder or reverſion, un- 
leſs they make their claim within the time 
ſpecified by the ſtatute, 


320. We have ſeen that a copyholder 
cannot implead or be impleaded for his 
copyhold in the King's Courts, and there- 
fore cannot levy a fine of it in the Court of 
Common Pleas : but notwithſtanding this 

| P's principle, 
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principle, a copyhold eſtate 1s conſidered 
as an intereſt within the ſtatute 4 Hen. 7 
and therefore may be barred by a fine, le- 
vied by the perſon who has the freehold of 
the land. 


Thus if a copyholder be diſſeiſed, and the 
diſleiſor levies a fine with proclamations, 
both the lord of the manor and the copy- 
holder will be barred, if they do not make 
their claim in due time, 


321. So if a copyholder makes a feoff. 
ment in fee, and the feoffee levies a fine 
with proclamations, and five years pals 
without any claim, the lord of the manor 
w1ll be barred. 


Thomas Wiſe being ſciſed of the manor 
of Hampenbridge, in which there was a cul- 
tom that certain lands within the ſaid manor 
were demiſed and demiſable, by copy of 
Court Roll, for one, two, or three lives, 
demiſed the premiſes in queſtion to Job: 
Podger, and Elizebeth and Mary his dzugh- 
ters, for their lives. John Podger being ſo 
ſeiſed, Thomas Wiſe, the lord of the manor, 
by deed indented and inrolled, bargained 
and ſold the ſaid lands to John Podger and 


3 his 
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his heirs, by force of which he became ſeiſ- 
ed of the freehold and inheritance thereof; 


and being thus ſeiſed, Thomas Wiſe levied 


a fine of the ſame, to him and his heirs, 
with proclamations, Upon the death of 
John Podger, theſe lands deſcended to his 
ſon, and his daughter Elizabeth neglected 
to enter within the five years. It was 
unanimouſly reſolved that lands held by 
copy of Court Roll were within the words 
and intent of the ſtatute 4 Hen. 7. for the 
purview of the act is general, declaring a 
fine to conclude as well parties as ſtrangers 
to the ſame; and the words of the ſaving 
being “ ſuch right, claim, and intereſt,” 
extend to a copyhold eſtate, 


322. There is a cuſtom in moſt manors 
that a copyhold may be entailed, but even 
if a fine were allowed to be levied in the 
court of the manor whereof ſuch copyhold 
is held, it will not bar ſuch an intail, be- 
cauſe it is not levied purſuant to the ſta- 
tute 4 Hen, 7. unleſs it 1s allowed by the 
cuſtom to have that effect. 


323. Terms for years may be barred by 
a fine and non- claim, if the leſſees were or 
ever might have been in poſſeſſion. 
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Thus where a leaſe for years was made 
of certain lands, to begin after the deter mi- 
nation of a leaſe then ſubſiſting; the firſt 
term expired, the ſecond leſſee neglected to 
enter, and the perſon in reverſion entered, 
made a feoffment, and levied a fine with 
proclamations of the lands, Five years 
paſſed without any claim being made by 
the ſecond leflee, and the queſtion was, 
Whether he was barred by the fine. It 


was reſolved, that although a leſſee for 


years had not himſelf ſuch an eſtate as 
would enable him to levy a fine, yet it did 
not therefore follow that his intereſt ſhould 
not be barred by a fine; that a term for 
years was within the ſtatute 4 Hen. 7. being 
comprehended under the word intereſt, and 
as the object of that act was to prevent 
ſtrifes and debates, it would not have that 
effect, if its operation did not extend to 
long terms for years, which are now fo 
common. 


324. This principle was carried ſo far, 


that where a perſon who had a long term 


for years, aſſigned it over to a truſtee in 
truſt for himſelf, then purchaſed the free- 
hold and inheritance of the lands, and levi- 
ed a fine: it was reſolved that the term 

was 
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been cheated. But that where a term is 
aſſigned in truſt for the perſon who is ſeiſed 
of the inheritance, and who is in poſſeſſion, 
a fine levied by him will not deſtroy the 
term, becauſe the owner of the inheritance 
is, in caſes of that kind, tenant at will to his 
truſtee; and this rule has ever ſince been 
adhered to: ſo that it is now a ſettled prin- 
1 Lev. 272. 
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on any particular truſt (except that of pro- 
tecting the inheritance) may alſo be barred 
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Thus, where A. had a term for years 
veſted in him for ſecuring children's pot- 
tions, B. being in poſſeſſion, levied a fine, 
and five years paſſed without any claim 
being made. It was reſolved by the Court 
of King's Bench, that, admitting the term 
was in truſt, it was barred by the fine. 


326. If a perſon makes a leaſe for years, 
and ſtill continues in poſſeſſion, he is con- 
ſidered as tenant at will to the leſſee for 
years; and if the leſſor, being thus in poſ- 
ſeſſion, levies a fine, it will be no bar to the 
term for years, becauſe the poſſeſſion of the 
tenant at will being the poſſeſſion of the 
perſon in remainder, his intereſt is not di- 
veſted; and it will be ſhewn 1n a ſubſe- 
quent part of this work, that no eſtate is 
barred by a fine, unleſs it be deveſted out 
of the real owner, 


Thus where a perſon who was ſeiſed in 
fee, for the continuance of his eſtate in his 
name and family, made a leaſe for 509 
years in truſt that he himſelf ſhould receive 
the profits during his life, and that after- 
wards his brother ſhould receive them. 
Some time after, the leſſor being in poſſeſ- 
fion according to the truſt, covenanted with 

other 
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other truſtees for the ſame conſiderations, 
to ſtand ſeiſed of thoſe lands to the uſe of 
himſelf for life, remainder to the uſe of his 
brother, &c. And that the ſaid leaſe, and 
all other eſtates made or to be made by 
him, ſhould be and enure to the ſame uſes, 
and then levied a fine. A queſtion aroſe, 
whether the term for 500 years was barred 
by the fine and non-claim. Sir Mattheto 
Hale obſerved, that nothing had been done 
in this caſe whereby the eſtate of the leſſee 
was deveſted or diſplaced; for the leſſor 
continuing in poſſeſſion, by permiſſion of 
the leſſees, as muſt be preſumed, he was 
only tenant at will to the leſſees, and there- 
fore his fine had no operation: beſides 
there was a privity between the leſſor and 
leſſee, which prevented the fine from ope- 
rating as a bar to the term. 


No judgment appears to have been giv- 
en in this caſe; but in another which was 
exactly ſimilar, it was determined that a 
fine was no bar to a term of this kind. 


327. If a perſon who has made a leaſe 
to truſtees, and has ſtill continued in poſ- 
ſeſſion, makes another leaſe of the ſame 
lands, and levies a fine to confirm it, the 

firſt 
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firſt leaſe will be deveſted by the ſecond; 


ſo that it will then be barred by the fine 
and non- claim. 


The Marquis of I/inche/ter made a leaſe 
for a hundred years, in truſt to attend the 
inheritance, and the leſſee entered. The 
Marquis afterwards made a leaſe for fifty. 
four years, and, to confirm it, levied a fine 
with proclamations. The leſſee for 54 
years entered; and the leſſee for 100 years 


being out of poſſeſſion, aſſigned his term to 
the plaintiff, 


The queſtion was, whether the fine and 
non-claim barred the term of 100 years ? 


It was adjudged that the Marquis, when 
he entered after he had made the leaſe for 
100 years, was tenant at will ; but that he 
had deveſted that term by making the ſub- 
ſequent leaſe for 54 years; for it was in the 
power of the Marquis either to deveſt the 
term of 100 years or not, and he had made 
his election by levying the fine; ſo that the 
term for 100 years being thus deveſted by 
the leaſe for 54 years, was barred by the 


fine. But in this caſe all the Judges 


agreed, that terms for years, kept on foot 
by 
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by purchaſers to protect their eſtates, ſhould 
not be barred by a fine and non-claim. 


328. Eſtates held by ſtatute merchant, 
ſtatute ſtaple, and elegit, are comprehend- 
ed within the ſtatute 4 Hen. 7. and may 
therefore be barred by a fine and non- 


claim, provided the lands be extended. 


Thus upon a trial at bar, the Court de- 
livered it as law to the jury, that where 
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elegit, the tenant by elegit might be barred 
by a fine and non- claim; and that if an in- 
quiſition upon an elegit be found, the party 
has the poſſeſſion before entry, and may 
bring an ejectment or action of treſpaſs. 


So in the caſe of Deigbton v. Grenville, 
which will be ſtated in the next chapter, all 
the Judges agreed, that although the cog- 
nizees of ſtatutes merchant did not enter, 
yet that they had poſſeſſion in law, in con- 
ſequence of their extents and /iberates, 
which gave them a right of entry, and 
therefore they might be barred by a fine. 


329. The eſtate of a deviſee may be bar- 
red by a fine and non-claim, if the deviſee 


has not entered, 
Thus 
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Thus where ohn Metcalfe deviſed lands 
to John Gallant, an infant of the age of 
three years, in fee. The ſon and heir of 
John Metcalf entered on the lands, and le- 
vied a fine of them. John Gallant the in- 
fant died before he attained his full age, 
leaving a ſiſter, who was then married, 
The Court were of opinion that the ſiſter 
muſt make her claim within five years af- 
ter the death of her huſband, otherwile the 
tine would bar her. 


330. Executors to whom lands are de- 
viſcd for payment of debts, may alſo be 
barred by a fine levied of the Jands thus 
deviſed, if they do not make their claim in 
due tune, 


331. A title of entry for a condition 
broken, may be barred by a {ine levied 
by the grantee or deviſce of the condition- 
al eſtate. 


Thus, wkere lands were deviſed to trul- 
tees and their heirs, upon condition tha! 
they ſhould pay a certain ſum of money 
every year for the ſupport of a ſchool- 
maſter, &c. and, on non-performance of 


the truſts, the lands were deviſed over to 
other 
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other perſons, "The truſtees neglected to 
perform the truſts, and levied a fine of the 
lands. It was determined that the fine 
was a good bar to the perſons who had a 
title to enter on breach of the condition. 


332. A title of entry for a condition 
broken may alſo be barred by a fine levied 
by the grantor of the conditional eſtate : as 
if a perſon makes à feoffment on condition, 
and before the condition 1s broken, the 
feoffor levies a fine of the ſame lands, either 
to the feoffee or to any other perſon, the 
condition will be thereby diſcharged for 
ever. But if the fine was levied for the 
purpoſe of corroborating the conveyance 
by which the condition was created, it will 
not deſtroy the condition; for in that caſe 
the fine and conveyance will be conſtrued 
together, and will operate as one afſur- 
ance, 


333. It ſeems that a right or title of en- 
try on any other account may allo be bar- 
red by a fine. 


Thus, where Humphrey Mackworth was 
ſeiſed to him and his heirs, provided that 
if 1001. was not paid within three months 
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1 Inſt. 237.4, 
3 Rep. 83. a. 


Fines. 


after the birth of a child, the truſtees ſhould 
enter. The money was not paid; ſo that 
the eſtate of Humphrey being with a gucu/- 
que, ceaſed, but the truſtees did not enter, 
Humphrey conveyed away the lands by leaſe 
and releaſe, and levied a fine; after which 
five years paſſed. Lord Chief Juſtice 
Bridgeman delivered the opinion of the 


Court, that the entry of the truſtees was 
barred by the fine. 


334. A power appendant, or in groſs, 
may be barred by a fine levied of the lands 
to which the power relates, by the perſon 
to whom ſuch power is reſerved ; becauſe 
by the fine, the perſon acknowledges all his 
right and intereſt in the lands to be veſted 
in another; and therefore it would be re- 
pugnant to that acknowledgment that he 
ſhould ever afterwards claim any power 
over thoſe lands. Beſides a power ap- 
pendant or in groſs, being part of the old 


. dominion, is conſidered as an intereſt which 


Digges's 
cafe, 1 Rep. 
173. 


may be releaſed. 


Chriſtopher Digges being ſeiſed in fee, 
covenanted to ſtand ſeiſed to the uſe of 
himſelf for life, remainder over, reſerving 
to himſelf a power of revocation, by deed 

indented 


Flnes. 


indented and inrolled. Chriſtopher Digges 
revoked the uſes, but, before the deed of 
revocation was inrolled, he levied a fine. 
It was reſolved that the fine being levied 
before the inrollment of the deed of revo- 
cation, until which time the revocation 1s 
imperfect, had deſtroyed the power. 


335. A power of revocation may alſo be 
deſtroyed in part, by levying a fine of part 
of the land, and yet the power will conti— 
nue good as to the reſidue, 


336. If a perſon who has a power ap- 
pendant, or in groſs, levies a fine of the 
lands to which the power relates, and after- 
wards by deed declares that ſuch fine ſhall 
enure as an execution of his power, the fine 
and declaration of uſes will in that cale be 
conſidered as one aſſurance, and will! not 
deſtroy the power. 


Sir J. Williams being ſciſed in fee, made 
a voluntary ſettlement to the ute of him- 
ſelf for life, remainder to his brother Sir 
AH. Williams in tail, reſerving to himſelf a 
power of revocation. Some time after- 
wards, Sir J. Williams levied a fine, and 
by a Jeed made between him, his brother 


Sir 
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Sir M. Williams and others, bearing date a 
month after the fine was levied, reciting the 
fine, it was declared, that at the time of 
levying the ſaid fine, the agreement of all 
the parties to the deed was, that it ſhould 
enure to the uſe of Sir 7. Williams and his 
heirs, | 


It was objected that Sir J. Williams by 
levying this fine, without any precedent 
declaration of the uſes to which it ſhould 
enure, had deſtroyed his power of revoca- 
tion, and forfeited his eſtate for life; fer 
the deed being ſubſequent to the fine, was 
ineffectual, becauſe there was an :nterme- 
diate time between the levying of the fine 
and the execution of the deed, in which 
the forfeiture attached, and the power was 
deſtroyed ; ſo that no ſubſequent act could 
purge the forfeiture which once attach- 
ed, nor revive the power which was 
deſtroyed : for theſe reaſons, and upon the 
authority of Digges's caſe, it was adjudged 
in the Court of King's Bench, that Sir 7. 
Williams had, by levying the fine, deſtroy- 
ed his power of revocation, and therefore 
that the ſubſequent declaration of uſes was 
void. 


On 


Fines. 


On a writ of error to the Exchequer 
Chamber, this judgment was reverſed by 
the opinion of ſix Judges againſt two; it 
being determined that the fine and decla- 
ration of uſes were to be conſidered as one 
and the ſame conveyance, and operated as 
an execution, and not as an extinguiſh- 
ment of the power, It was agreed that a 
fine alone, without a deed to declare the 
uſes of it, would have extinguiſhed the 
power, but that it was otherwiſe where 
there was a deed declaring what the inten- 
tion of the parties was when the fine was 
levied; and although the date of the deed 
was ſubſequent to that of the fine, (for no 
other reaſon, perhaps, but becauſe the fine 
was levied in the vacation, and was dated 
as of the preceding term) ſtill it was poſſi- 
ble that the deed was executed at the time 
the fine was acknowledged; ſo that it 
would be unreaſonable to make a forfei- 
ture or extinguiſhment of a right merely 
by relation, which is but a fiction of law. 


This doctrine has been confirmed by 
the Court of King's Bench, in the caſe of 


Doe, on the demiſe of Odiarne v. White- ongies 45- 


bead, which will be ſtated in a ſubſequent 
chapter: ſo that now whenever a fine 1s 
Vor. I. 4 levied, 
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But not a 
power collate- 


ral ts the land. 
1 Inſt. 237. a. 


Rep. 174. a. 
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levied, and a declaration of the uſes of it 
is afterwards executed, the fine and decla- 


ration of uſes will be conſidered as one aſ- 
ſurance. | 


337. A power collateral to the land, 
which is not joined with an intereſt, can- 
not be deſtroyed by a fine, levied by the 
perſon to whom ſuch a power is reſerved; 
becauſe it is conſidered but as a bare and 


naked authority, which cannot be releaſed 
or deveſted. 


Thus it is ſaid by Lord Chief Juſtice 
Popham, in Digges's caſe, that if a feoff- 
ment was made to A. in fee to divers 
uſes, with a proviſo that it ſhould be law- 
ful for B. to revoke thoſe uſes; B. could 
not in that caſe revoke his power, nor ex- 
tinguiſh or deſtroy it by a fine, becauſe 
it was a collateral power; for the land 
did not move from him, nor would the 


party have been in by him, if he had exe- 
cuted the power, 


338. It follows from the ſame princi- 


ples that a collateral power cannot be bar- 


red by the fine of a ſtranger, 


Thus 


Fines. 


Thus where a perſon by a proviſo in his 
marriage-ſettlement gave his wife a power 
to diſpoſe of 1co J. to ſuck perſons as ſhe 
ſhould appoint, to be paid within one year 
after his deceaſe; and in default of pay- 
ment, one John Moreton was empowered 
to make a leaſe of certain lands to raiſe that 
ſum ; the wife, in a year after the death of 
her huſband, made an appointment of the 
100 J. but it was not paid; the heir of the 
huſband levied a fine of the land, and five 
years paſſed, and afterwards the appointees 


of the 100/, brought their bill to be paid 
that ſum. 


Lord Hardwicke obſerved, that though 
by the ſeveral ftatutes relating to fines, all 
right, claim and intereſt which ſtrangers had 
were barred by a fine, yet that ſuch a ſtran- 
ger as John Moreton, who had no intereſt, 
but only a bare naked power, and who 


could not have made an entry, was not af- 
feed by it. 


339. A fine and non-claim is a good bar 
to a writ of error, in conſequence of the 
word actions in the ſecond ſaving of the ſtat. 
4 Hen. 7. and a fine is alſo a good bar to a 
writ of error toreverſe a common recovery, 
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CHAPTER XI. 


Of the different Savings in the Sta- 
tute 4 Hen. VII. and the Excep- 


tions in Favor of Infancy, Cover- 
ture, Oc. 


340. HE great inconveniences which 

aroſe from the ſtatute of Non- 
claim, were removed by the ſtatute 4 Hen. 
VII. and a proper medium was eſtabliſhed 
between the unbounded latitude given by 
the former of thoſe ſtatutes, and the rigor 
of the common law; for the doctrine of 
non-claim was reſtored, but the time al- 
lowed for making the claim was extended 
from one to five years, 


The words of this clauſe which is called 
the firſt ſaving are “ and ſaving to every 
« perſon and perſons, and to their heirs, 
<« other than the parties to the ſaid fine, 
<« ſuch right, title, claim and intereſt, as 
« they have to or in the ſaid lands, tene- 
ce ments or hereditaments, at the time of 


c ſuch fine ingroſſed, ſo that they purſue 


< their title, claim, or intereſt by way of 
ce action 


Fines. 


« action or lawful entry within five years 
© next after the ſame proclamations had 
te and made.“ 


341. In conſequence of this clauſe, it 
follows that all thoſe who have any preſent 
right or claim to lands whereof a' fine is 
levied, are allowed five years, to be 
counted from the day on which the laſt 
proclamation was made to make their 
claim, and although there be no tranſmu- 
tation of poſſeſſion, and the cognizor be in 
of the old uſe, yet after five years it will 


operate as a bar to all claims whatever, 


If therefore a tenant in tail is diſſeiſed, and 
the diſſeiſor levies a fine with proclama- 
tions, the tenant in tail having a preſent 
right, may defeat the fine at any time 
within five years after the laſt proclamation 
has been made. But if he neglects to 
make his claim within that time, he will 
be for ever barred by the fine; and if the 
tenant in tail dies before the five years are 
expired, his iſſue will not be allowed a new 


period of five years to make his claim, 


but only ſo much of the five years as was 
not paſſed in the life-time of his anceſtor, 


2 Wilſ. Rep. 
19. 


With reſpect to the mode of avoiding a b 


fine within the term preſcribed by the 
02 ſtatute 
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Ante ſ. 257. 


4 Hen. 7. 
c. 24. 1. 4. 


Fines. 


ſtatute it will be pointed out in a ſubſequent 
chapter. 


342. By the common law perſons in 
remainder and reverſion were frequently 


| barred by the negle& of the particular 


tenant to make a claim within a year and 
a day after the fine was levied; and this is 
commonly aſſigned as the only reaſon for 
making the ſtatute of Non-claim, but caſes 
of this kind are particularly provided for 
by the following clauſe in the ſtat, 4 Hen. 
VII. which is uſually called the ſecond 
Saving: “And alſo ſaving to all other 
« perſons ſuch action, right, title, claim, 
ce and intereſt in or to the ſaid lands, tene- 
« ments or other hereditaments as ſhall 
te firſt grow, remain, or deſcend, or come 
* to them, after the ſaid fine ingroſſed and 
e proclamations made, by foree of any 
« gift in tail, or by any other cauſe or 
ce matter had and made before the faid 
te fine levied, ſo that they take their action, 
te or purſue their ſaid right and title ac- 
&« cording to law, within five years next 
te after ſuch action, right, claim, title, 
te or intereſt to them accrued, deſcended, 
* fallen or come. 


343. In 


Fines. 


343. In conſequence of this clauſe all 
thoſe to whom a right firſt accrues, at 
any time after a fine has been levied, are 
allowed five years, to be computed from 
the day on which their right firſt accrued 
to make their claim. 


Thus if a tenant in tail makes a feoff- 
ment, and the feoffee levies a fine, the 
iſſue in tail is within the ſecond ſaving, 
and ſhall have five years from the death 
of his father to make his claim and avoid 
the fine; becauſe he is the firſt to wham a 
right accrued and deſcended after the fine 
was levied, for his father could not enter 
againſt his own feoffment, 


In the ſame manner if a tenant in tail 
bargains and ſells his eſtate tail to a ſtranger 
in fee, who levies a fine of it with procla- 
mations, the iſſue in tail is within the ſe- 
cond ſaving, becauſe the right firſt accrued 
to him, as his father could not enter againſt 
his own bargain and ſale. 


344. No perſon however is within the 
ſecond ſaving, but he to whom the right 
of avoiding the fine firſt accrued, ſo that 
thoſe who claim under the perſon to whom 
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ſuch right accrued, are only allowed ſo 
much of the five years, as have not 
elapſed in the life- time of their anceſtor. 


Thus it is laid down by Dyer and Catline 
that if a tenant in tail be diſſeiſed, and the 
diſſciſor levies a fine, the right of reverſing 
the fine firſt accrues to, and attaches in the 
tenant in tail himſelf, ſo that if he lets five 
years paſs without impeaching the fine and 
then dies, his iſſue will be for ever barred, 
for they are not within the ſecond ſaving, 
becauſe the right firſt accrued to their an- 
ceſtor and not to them. 


The Juſtices Southcote and Weſton diſ- 
ſcented from this opinion, and contended 
that every iſſue in tail ſhould have five 
years, as a new right came to every one 
of them per formam doni, which right, as 
they took it, the makers of the Act in- 
tended to preſerve, and to this purpoſe the 
words, by force of any gift in tail, were 
put in the ſecond ſaving. But this opinion 
was utterly diſallowed by the ſaid chief 
Juſtices, who ſaid that the word fir, which 
ought to be added to the word deſcend, and 
then it would be, Hall firt deſcend, will not 
ſuffer every deſcent to have five years: 


3 345. If 


Fines. 


345. If a tenant in tail either of a legal 
or a truſt eftate levies a fine, and five years 
paſs, and afterwards the tenant in tail dies 
without iſſue, the perſons in remainder or 
reverſion are within the ſecond ſaving, and 
have therefore five years to make their 
claim, from the death of the tenant in tail 
without iſſue, becauſe their right did not 
accrue until the determination of the eſtate- 
tail, 


346. If a tenant in tail diſcontinues his 
eſtate reſerving a rent, and dies, and the 
iſſue in tail accepts of rent from the diſ- 
continuee, who afterwards levies a fine 
with proclamations, the acceptance of the 
rent by the iſſue in tail, bars him from 
claiming the eſtate-tail : but upon the death 
of the iſſue in tail, his iſſue will have five 
years to avoid the fine, in conſequence of 
the ſecond ſaving, becauſe he was the firſt 
perſon to whom the right of reverſing the 
fine accrued. 


347. In conſequence of the ſtatute 
32 Hen. VIII. c. 28. which has been ſtated 
in a former chapter, a fine levied by a huſ- 
band alone, of any lands which are the 
freehold and inheritance of the wife, ſhall 
not 
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not make any diſcontinuance, or be pre- 
judicial to the wife or her heirs, but ſhe 
or they may enter on the lands and defeat 
ſuch a fine. Although the words of this 
Act are very general, yet if the huſband 
levies a fine with proclamations, and five 
years paſs after his death, without any 
entry or claim by the wife, ſhe will not 
only be barred of her entry but alſo of her 
right; for the object of the ſtatute was 
only to provide againſt the diſcontinuance, 
which was a grievance peculiar to married 
women, but not to invalidate fines duly 
levied, as to married women, they having 
a remedy in common with others by entry 
or claim to avoid the fine. Beſides though 
the words of the ſtatute are general “ that 
i ſuch a fine ſhall not be prejudicial to the 
« wife or her heirs”, yet the following 
words, viz, © But that ſhe may lawfully 
ce enter according to her right and title 
te therein, are explanatory, and allow her 
te an entry only in ſuch caſes where ſhe had 
* aright before the ſtatute.” 


348. If a married man levies a fine of 
his own inheritance, and five years pals, 
kis wife is not thereby barred of her dower, 


but is within the ſecond ſaving of the 
| ſtatute, 


Fines. 


ſtatute, and will be allowed five years 
from the death of her huſband to make 
her claim, becauſe her title to dower did 
not accrue until that period. 


Plowden was of opinion that in a caſe of 
this kind the wife was not bound to make 
her claim within five years after the death 
of her huſband, but might claim her dower 
at any indefinite period of time; Sir Ed- 
ward Coke ſays the contrary was expreſsly 
determined in 4 Hen. VIII. and that deter- 


mination has ever ſince been held to be 
good law. 


349. If the wife's title to dower does 
not accrue at the death of her huſband, but 
commences at a ſubſequent period, ſhe 
will be allowed five years from the time 
when it accrued, 


A married man levied a fine with pro- 
clamations, and was afterwards indicted 
and outlawed for high treaſon. Some 

years after his death his heirs reverſed the 


wife claimed her dower. 


It was reſolved that although more than 
five years had elapſed ſince the death of 
the 


Plow. 373+ 
note, 


2 Rep. 93. . 

amport v. 
Wright, 
Dyer 224. a. 
9 Vin. Ab. 
245. 


Menvill's 
caſe, 

13 Rep. 19- 
2 Hawk. 

P. C. c. 49. 


ſ. 44+ 
outlawry by writ of error, and then the 1 
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the huſband, yet the fine was no bar to 
her, becauſe as long as the attainder for 
treaſon ſtood in force ſhe could not claim 
her dower; but as ſoon as the outlawry 
was reverſed, a title to dower firſt accrued 
to her, and therefore ſhe was within the 
ſecond ſaving, and had five years from the 
reverſal of the outlawry to purſue her 
right. 


350. If there be no perſon who has a 
right to make a claim, at the time when 
a fine is levied, and afterwards ſome per- 
ſon does acquire ſuch a right, he will be a 
allowed five years from the time when he 
acquired rhe right of avoiding the fine to 
make his claim. 


Thus where a perſon who was entitled 
to a term for years in reverſion expeCtant 
on another term for years died; the firſt 
term expired, the leſſors entered and le- 
vied a fine with proclamations. Five years 
paſſed before adminiſtration was granted 
of the effects of the perſon who had the 


reverſionary term. It was reſolved that 


the adminiſtrator was within the ſecond 
ſaving of the ſtatute, and ſhould have five 
years to purſue his right from the time ad- 


miniſtration was granted, becauſe until 
then 


Fines. 


then there was no perſon who could 
claim. 


351. Strangers to fines, having ſeveral 
diſtinct rights, by ſeveral titles, accruing 
at different times, ſhall have ſeveral pe- 
riods of five years allowed them to avoid 
a fine ; that is, five years after the accru- 
ing of each title, ſo that if a right accrues 
to a ſtranger when a fine 1s levied, which 
he neglects to purſue within the limited 
time, and another right accrues to the 
ſame ſtranger at any time after, he is then 
comprehended within the ſecond ſaving 
of the ſtatute, as to the new right, upon 


upon the principle that, quando duo jura 


in una perſona concurrunt æquum eft ac [i 
eſſent in diverſis. | 


This conſtruction is certainly not con- 
ſiſtent with the letter of the ſtatute, for 
in conſequence of the words “other per- 
* ſons” it appears clearly to have been 
the intention of the ſtatute, that no per- 
ſon who was comprehended in the firſt 
ſaving, ſhould take advantage of the ſe- 
cond; and in the caſe of Sewell v. Zouch, 


Dyer contended that this was the true con- 


ſtruction of the ſtatute, but however the 
law 
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law has always been held to be other- 
wiſe. 


Tenant for life levied a fine to a 
ſtranger, and the perſon in reverſion ne. 
glected to enter within five years after the 
fine was levied, afterwards the tenant for 
life died. It was determined that the re- 
verſioner ſhould have another period of 
five years from the death of the tenant for 
life, to make his claim, for in this caſe 
two diſtin&t rights accrued to him, the 
firſt upon the forfeiture which the tenant 
for life committed by levying the fine, 


and the ſecond upon the death of the tenant 
for life. 


352. It is laid down by Sir Edward 
Coke, that if a leſſee for years is ouſted, 
and the perſon in n reverſion diſſeiſed, and 
the diſſeiſor levies a fine with p proclama- 
tions, both the leſſor and leſſee are barred, 
if they do not make their claim within five 


years after the fine has been levied, and 


the leſſor will not be allowed another pe- 
riod of five years after the expiration of 


the term, to make his claim; becauſe the 


leſſor might have brought an aſſize or 
other real action, immediately after the 
2 fine 
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fine was levied, and being thus compre- Chap. XI. 
- hended within the firſt ſaving, he cannot 
take advantage of the ſecond. This doc- 22 PR 


trine has however been ſince contradicted i, . 


and! is not now held to be law. e. ab ur atk * 

$295 EL AS LA [a 
A leſſee for 21 years, who was Tolked ia in enen 

fee of other lands in the ſame manor, caſe, 

made a leaſe for life of all the lands, and 3 Ref. 77: 


n 2 And 176. 
levied a fine with proclamations of as many Jenk. 253. 


meſſuages, c. as comprehended not only 
the lands whereof he was ſeiſed in fee, but 
alſo the lands which he held for years ; 
the leſſee continued in poſſeſſion and paid 
his rent. Upon the expiration of the term, 
the leſſee claimed the inheritance of the 
land which he had held by leaſe and would 
have barred the leſſor, by means of the 
fine and non-claim, but it was determined 
by all the judges that the leſſor ſhould 
have a new period, of five years from the 


expiration of the term, to make his claim 
and avoid the fine. 


353- This determination is ſaid by Sir 
Edward Coke to have been founded on the 
circumſtances of fraud which appeared in 
the caſe, the principal of which was that 
the leſſee continued in poſſeſſion after he 


had 


2 Vent. 334+ 
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Chap. XI. 
— 


x Vent. 242. 


Whaley v. 
Tancred, 

1 Vent, 
241. 

'F. Raym. 
219. 

1 Atk. 571, 
S. E. 
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had levied the fine and regularly paid his 
rent, ſo that the leſſor could have no no- 
tice that a fine had been levied of his 
lands, But in other books the judgment 
is ſaid not to have been founded on the 
fraud which appeared in the caſe, but 
upon the conſtruction of the ſtatute; and 
the doctrine that where a leſſee for years 
makes a feoffment and then levies a fine, 
the leſſor need not make his claim within 
five years after the fine has been levied, 
but is allowed another period of five years 
from the determination of the term, was 
finally eſtabliſhed in the following caſe. 


A leſſee for years made a feoffment, and 
then levied a fine; five years paſſed, and 
the queſtion was, Whether the leſſor was 
barred by his non-claim during the five 
years which elapſed immediately after the 
fine was levied, or ſhould be compre- 
hended within the ſecond ſaving of the ſta- 
tute 4 Hen, VII. and be allowed another 
period of five years from the expiration 
of the term. The Court reſolved that 
the leſſor ſhould have five years from the 
expiration of the term to avoid the fine, in 
the ſame manner as if a leſſee for life had 
levied a fine; the caſes being exact!) 
ſimilar, 


354. No 
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454. No perſon who is within the firſt 
- faving of the ſtatute 4 Hen. VII. can be 
comprehended within the fecond ſaving, 
unleſs the ſecond right which accrues to 
him is different from the firſt, for if it is 
only the ſame right which accrues a ſecond 
time, the non-claim for five years after 
the right firſt accrued will be a good bar. 


A tenant in tail made a leaſe for three 
lives, which was not warranted by the 
ſtatute 32 Hen, VIII. c. 28. He then 
levied a fine and died without iſſue. Five 
years paſſed without any claim, but on the 
expiration of the leaſe, the perſon in re- 
mainder entered, The Court reſolved 
that he was barred by his non-claim dur- 
ing the five years which elapſed immedi- 
ately after the fine was levied, and ſhould 
not have a new period of five years after 
the death of the leſſee, becauſe he had no 
other title after his death than he had be- 
fore, for his title aroſe upon the death of 
the tenant in tail without iſſue, when he 
might have brought his formedon. 


355. If lands are extended on two ſta- 
tutes, and the perſon who is ſeiſed of the 


land levies a fine, it deveſts the eſtates of 
Vor. I. SS the 
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Chap. XI. 
— 


Salvin v. 
Clerk, 
Cro. Car. 
156. 

W. Jones 
211. 
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Chap. XI, the cognizees of ſuch ſtatutes, and the cog- 

wy nizee of the firſt ſtatute muſt make his 

| claim within five years after the fine has 
been levied, otherwiſe he will be for ever 
barred. But with reſpe& to the cognizee 
of the ſecond ſtatute, he need not make his 
claim until ſatisfaction has been entered 
upon record on the firſt ſtatute, becauſe 
that is the only proper determination of an 
extent, ſo that he will have five years al- 
lowed him from that time to avoid the 
fine, by the ſecond ſaving in the ſtatute 
4 Hen. 7. becauſe until then his right did 
not accrue. 


Deighion v. Themas Lewis being ſeiſed in fee of the 


6 ille. 5 F | 
4 Wo” wh premiſes in queſtion, acknowledged a ſta- 


1 Show. 30. tute for 12007. to William Knight ; he af- 
TOO ORs terwards acknowledged another ſtatute for 
1000 /. to Richard Gerrard, and another 

for 5000 l. to Sir James Elwes and Richard 

Burrows ; execution was ſued out on all 

theſe ſtatutes, and the lands were extended. 

Thomas Lewis, being in actual poſſeſſion, 

ſold the lands for 4000 J. to Fohn Lewis, 

and levied a fine of them with proclama- 

tions. Jobn Lewis deviſed the lands to his 

brother Edward Lewis, and the heirs male 

of his body, and for want of ſuch iſſue to 

; tis 
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his own two daughters. Jobn Lewis died, 
and Edward Lewis being in actual poſſeſ- 
ſion, levied a fine with proclamations, to 
the uſe of himſelf and his heirs, and died 
without iſſue, whereby the lands deſcended 
to the two daughters of John Lewis, who 
entered, and having married the Earls of 
Huntingdon and Scarſdale, they alſo entered, 
and were ſeiſed in right of their wives. 
Adminiſtration to Burrows, the ſurviving 
cognizee of the laſt ſtatute, was committed 
to Ann, wife of the defendant Grenville, as 
to that ſtatute and the extent thereon, and 
Grenville and his wife, who was alſo admi- 
niſtratrix to Gerrard the cognizee of the 
ſecond ſtatute, having acknowledged ſatiſ- 
faction upon it, and cauſed it to be vacated, 
entered upon the Earls of Huntingdon and 
Scar/dale, as adminiſtratrix to Burrows, in 
whom the laſt ſtatute was veſted, and 
claimed the money due on it, whereupon 
the ſaid Earls brought an ejectment in the 
Court of King's Bench in the name of 
Deighton, for the recovery of the lands. 


The queſtion was, whether Grenville, a 
repreſentative to Burrows, the cognizee of 
the laſt ſtature, which was a reverſionary 
intereſt to commence after the determina- 

R 2 tion 


244 


Chap. XI. 
— ad 


Vide 2 Vent. 
333» 


Fines. 


tion of Gerrard's extent, was barred by the 
fine of Thomas Lewis and five years non- 


claim, br was within the ſecond ſaving of 


the ſtatute 4 Hen. 7. and ſhould be allowed 


five years to make his claim from the time 
when ſatisfaction was acknowledged on 
Gerrard's ſtatute. 


The caſe was argued ſeveral times in the 
Court of King's Bench, and in 4 Jac. 1. 
judgment was given for Grenville, that 
Burrows's intereſt was not barred by the 
fine. A writ of error was brought in the 
Exchequer Chamber, where the caſe was 
alſo ſeveral times argued. Mr, Juſtice 
Ventris contended that there was a very 
great difference between this caſe and the 
caſe of reverſions on eſtates for lives or 
years. 1ſt, Becauſe in thoſe eſtates there 
was either by an expreſs limitation of the 


parties or the operation of law, a certain 


end of the eſtate beyond which it could not 
Jaſt, and until which it was not properly 
determined, which an eſtate held by extent 
has not. 2d, Becauſe if a perſon who has 
a reverſion after an eſtate held by extent, 
was allowed five years to make his claim 
aſter the extent was determined by a per- 
ception of the profits, or an acknowledg- 

ment 


Fines. 3 


ment of ſatĩisſaction on record, then a claim 
was let in aſter an eſtate which no man 
could ſee the end of, for no perſon could 
tell when an extent would be ſatisfied by a 
perception of the profits, and much leſs 
whether ſatisfaction would ever be acknow- 
ledged; whereas other eſtates have a known 
and certain determination, ſo that it would 
be impoſſible to tell within what ſpace of 
time a poſſeſſion could be quieted, and 
thus the great end of the ſtatute of fines 
would be defeated. 3d, Becauſe it would 
be in the power of the party who had the 
extent, to protract the time as long as he 
pleaſed, ſor until he thought proper to bring 
a ſcire facias ad computandum, the ſtatute 
would never be ſatisfied, ſo that it would 
be in the power of a ſtranger to make the 
eſtate of a perſon. who was in poſſeſſion un- 
der a fine, liable to a-future claim as long 
as he pleaſed. 


The judgment of the Court of King's 
Bench was reverſed by a majority of ſix 
Judges againſt two,' But that Court re- 
fuſed to award execution, becauſe there was 
a miſtake in the writ of error, upon which 
a new writ of error was brought, whereon 
the judgment was affirmed for Grenville, 

R 3 there 
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there being three Judges for: reverſing, 
and three for affirming, and a majority be. 
ing required to reverſe the judgment, it 
was of courſe to ſtand. 


A writ of error was then brought in the 
Houſe of Lords, where it was contended 
on the part of the plaintiff, that Mr. Gren- 
ville could not, by acknowledging ſatisfac- 
tion on Gerrard's ſtatute, gain any new right 
to enter to avoid the fine levied by Edward 
Lewis above nine years before, by which, 
and by five years non-claim, her intereſt in 
the laſt extent was barred, becauſe an en- 
try might and ought then to have been 
made into the extended eſtate, and the con- 
trary opinion would tend very much to 
weaken the ſecurity of a fine and non- 
claim, which is the higheſt and beſt ſecuri- 
ty in the law for quieting people in their 
eſtates, and preventing ſuits ; and it would 
therefore be of very pernicious conſequence 
to all purchaſers and owners of eſtates, if 
ſuch old dormant incumbrances were ſet 
up againſt a fine and non-claim, and ſup- 
ported by ſuch a method as the vacating a 
ſtatute long before extinguiſhed, for there- 
by eſtates might be incumbered, which 

had 
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had been long enjoyed without interrup- 
tion. 


On the other ſide it was argued for the 
defendant, that it was not neceſſary to 
make any claim upon Burrows's ſtatute, 
until Gerrard's ſtatute appeared upon re- 
cord to be ſatisfied, and ſo a claim made 
by the defendant by entry upon the premi- 
ſes, within five years after ſatisfaction enter- 
ed upon record, on Gerrard's ſtatute, was 
ſufficient to prevent Burrows's extent from 
being barred by the fine. That this caſe 
did not differ in reaſon from the common 
and known caſe where A. tenant for life, 
remainder in fee to B. is difſeiſed, and the 
diſſeiſor levies a fine, and there is five years 
non-claim, though the eſtate of tenant for 
life be barred by this five years non-claim, 
and the remainder man may if he pleaſe 
enter upon the five years non-claim by 
tenant for life; yet he may waive ſuch en- 
try, and will have a new period of five years 
after the death of tenant for life, to make 
hi claim; ſo although Burrows might, if 
he had pleaſed, have entered upon the five 


years non-claim by Gerrard, yet he might 


ſtay and expect until ſatisfaction was enter- 
ed upon the record of Gerrard's ſtatute: 


R 4 for 


26th April, 


1699. Lords“ 


Journals, vol. 


16. P- 454 
Plowd. 538. 


Idem. 
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for as the death, of the tenant for life is the 
proper and natural determination of an eſtate 


for life, ſo the entering ſatisfaction upon re- 


cord, is the proper and natural determina- 
tion of an extent upon a ſtatute, and in the 
one caſe as well as the other, before ſuch 
determination, the remainder man or re- 
verſioner 1s not compellable to make his 
claim to avoid the fine, 


The judgment of the Court of King's 
Bench was affirmed (a). 


356. Although the ſtatute 4 Hen. 7. 
does not extend to the poſſeſſions of the 
church, yet in caſe a biſhop, dean, vicar or 
prebendary, ſhould neglect to make his 
claim within five years after a fine was le- 
vied of an eſtate to which he was entitled, 
in right of his biſhoprick, &c. he will be 
barred during his life, but his ſucceſſor will 
be allowed five years to avoid the fine, from 
the time of his becoming eatitled to 5 
lands. 


| 357. In the ſame manner, all thoſe who 


have offices for life, to which lands and te- 
nements are annexed, muſt make their 


— — 


(a) This appeal to the Houſe of Lords is not men- 
tioned in any of the Reporters. 


claim 
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claim within five years after a fine has been 
levied of ſuch lands and tenements, other- 
wiſe they will alſo be barred during their 
lives. But each ſucceſſive officer will be 
allowed five years to avoid the fine, from 


the time when he becomes entitled to the 
lands. 


358. If the eſtate which paſſed by a fine 
is at any time afterwards defeated, the fine 
will by that means loſe all its force and ef- 
fect, not only with reſpe& to the perſon 
whe avoided it, but alſo with reſpect to all 
other perſons, except thoſe who claim by 
force of an intail. Thus it is faid in the 


caſe of Stowell v. Zouch, that if there be 


tenant for life, remainder for life, remain- 
der in fee, and the firſt tenant for life 
aliens, and the alienee levies a fine, the per- 
ſon in remainder for life may enter and 
defeat the fine, in which caſe it will not bar 
the remainder man in fee. 


359. By the common law, and alſo by 
the ſtatute de modo levandi fines, all thoſe 
who laboured under certain difabilities at 
- the time when a fine was levied, were not 
affected by it; but they or their heirs 
might avoid it, at 1 99 diſtance of time. 

This 


Chap. XI. 


Plowd. 358. 
2 Inſt. 518. 
Weſt. Symb. 


P. 2. 73. à. 


Plowd. 359. 


of the excep- 


tions in favour 


of infancy,&c. 


Brat. I. 5. c. 


29. ſ. 3. 
Fleta 1. 6. c. 
565 2 Inſt. 
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This doctrine was altered by the following 
clauſes in the ſtatute 4 Hen. 7.—< And if 
te the ſame perſons at the time of ſuch ac- 
te tion, right and title accrued, deſcended, 
tc remained or come unto them, be covert 
* de baron, or within age, in priſon, or out 
© of this land, or not of whole mind; then 
te itis ordained, &c. that their action, right, 
© and title be reſerved and ſaved to them 
« and their heirs, until the time they come 
ce and be at their full age of twenty-one 


_ « years, out of priſon, within this land, un- 


« covert, and of whole mind; ſo that they 
© Or their heirs take their ſaid actions, or 
* their lawful entry, according to their 
« right and title, within five years next af- 
te ter that they come and be at their full 
« age, out of priſon, within this land, un- 
* covert, and of whole mind; and the 
te ſame actions purſue, or other lawful en- 
te try take, according to law. 


« And alſo it is ordained, &c. that all 
et ſuch perſons as be covert de baron, not 
« party to the fine, and every perſon being 
e within the age of twenty-one years, in 
&« priſon, or out of this land, or not of 
« whole mind, at the times of the ſaid fines 
« levied and ingroſſed, and by this ſaid act 

© afore 
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« afore except, having any right or title, 
« gr cauſe of action to any of the ſaid lands 
« and other hereditaments, that they or 
« their heirs, inheritable to the ſame, take 
« their ſaid actions, or lawful entry, ac- 
« cording to their right and title, within 
« five years next after that they come and 
« be of age of twenty-one years, out of 
t priſon, uncovert, within this land, and of 
te whole mind, and the ſame actions ſue, or 
te their lawful entry take, and purſue ac- 
« cording to the law; and if they do not 
te take their actions and entry as is afore- 
te ſaid, that they, and every of them, and 
* their heirs, and the heirs of every of 
te them, be concluded by the ſaid fines for 
ever, in like form as they be that be pars 
«ties or privies to the ſaid fines,” 


360. In conſequence of theſe two clauſes, 
all thoſe who labour under any of the diſa- 
bilities therein ſpecified, either at the time 
when a fine is levied, or when a right to 
lands whereof a fine has been levied firſt 
accrues to them, are allowed five years 
from the removal of their diſabilities to 
make their claim, 


361. If 


251 
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— aaa 


252 


Chap. XI. 
——— 


Plowd. 366. 


Plowd. 375. 
1 Leon. 215. 


2 Ark. 614. 
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361. If an infant be in his mother's 
womb when a fine is levied, he will be al- 
lowed five years from the time he attains 
his full age to make his claim: for altho' 
he is not comprehended within the letter 
of the act, which only mentions infants un- 
der the age of twenty-one years, and there- 
fore does not extend to thoſe who are un- 
born, yet they are within the intention of 


the act, and will be aided by the excep- 


tion. 


362. If a perſon labours under ſeveral 
diſabilities at the ſame time, as if a woman 
is covert, under age, of inſane mind, and 
in priſon at the time when a fine is levied, 
og when a right to lands whereof a fine has 
been levied accrues to her, and one or more 
of thoſe diſabilities are removed, ſtill the 
five years given. by the ſtatute will not 
commence until after all her diſabilities 
are entirely removed. 


363. It is ſtated by Plotoden, in his re- 
port of the caſe of St well v. Zouch, that it 
was affirmed by many of the juſtices, and 
denied by none of them that he heard, that 
although the perſons compriſed in the ex- 
ception were not under ſuch defects or im- 

pediments 
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pediments at the time of the fine levied, 
but became ſo againſt their will, aſter the 
fine levied, and before the laſt proclama- 
tion, and were in ſuch degree at the time 
of the laſt proclamation, they ſhall not be 
bound to five years next after the laſt pro- 
clamation, but they ſhall have five years 
next after their impediments or imperfec- 
tions removed, 


364. It was alſo ſaid in the ſame caſe 
by Brown and Saunders, that if a ſtranger 
to a fine who is of ſound mind, becomes 
non ſane memorize, or is impriſoned the 
third year after the proclamations made, 
and ſo continues until the five years are ex- 

pired, and afterwards he becomes of ſound 
mind, or is out of priſon, he ſhall not be 
concluded by the fine; for laches in pro- 
ſecuting his right cannot be imputed to 
him who wants liberty or memory, and 
therefore ſuch perſon is not comprehended 
in the intent of the ſtatute. But in this 
caſe if a ſtranger to the fine in the third 
year had gone beyond ſea, or had taken 
huſband and ſo had continued, until the 
five years were paſſed, there he ſhould be 
bound ; for the going beyond ſea, or tak- 
ing huſband, are voluntary acts, but inſani- 


ty 
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4 Term Rep. 
B. R. 300. 


Plowd. 375. 


Plowd. 366. 
1 Leon. 215. 
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ty of mind, or impriſonment, are againſt 
the will of the party. 


365. The doctrine laid down in the laſt 
ſection has been exploded by two modern 
caſes, in which it has been laid down as a 
rule, that when once the five years allowed 
to perſons labouring under diſabilities, to 
avoid a fine begin, the time continues to 
run, notwithſtanding any ſubſequent diſa- 


bility, 


366. It is ſaid by ſome of the judges in 
the caſe of Stowell v. Zouch, that if a perſon 
whoſe defects or impediments are once re- 
moved, falls within a month after into the 
ſame defects or impediments again, and 
continues ſo all the five years, or at the 
end of the firſt month of the five years dies, 
his heir within age, the five years before 
commenced ſhall proceed, and non- claim 
within the ſame five years ſhall bind the 
party and his heirs, as well as if he had 
been void of all defects or impediments 
during the whole five years. 


367. Although the ſtatute 4 Hen. VII. 
allows infants five years after they have at- 


tained their full age, to make their claim, 
yet 
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yet an infant may if he pleaſes, make his 
claim before he attains that age. 


368. The privileges of infancy, cover- 
ture, &c. are only given to thoſe to whom 
a right firſt accrues, and in whom it firſt 
attaches; for if a perſon to whom a right 
firſt accrues dies before the expiration of 
the firſt five years which are allowed him 
to make his claim, and ſuch right deſcends 
upon his ſon or heir at law who is then 
under age, or labours under any of the 
other diſabilities mentioned in the act, ſtil] 
ſuch ſon or heir muſt make his claim be- 
fore the five years are expired, which com- 
menced in the life-time of his anceſtor, 
otherwiſe he will be for ever barred, be- 
| cauſe the right did not firſt accrue to him, 


bur to a perſen who was not under any 
diſability. 


John Stowell being ſeiſed in fee, was diſ- 
Fiſed by Jobn Zouch, who levied a fine 
with proclamations. Three years after the 
fine was levied, John Stowell died, without 
having made any entry or claim to avoid 
the fine, leaving his grandſon' and heir at 
law, Thomas Stowell, the demandant, an in- 
fant of the age of ſix years, who made no 

| claim 


Stowell v. 
Zouch. 
Plowd. 355. 
Jenk. Cent. 
6. caſe 74 
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claim during his minority, but entered on 
the lands within one year after he had at- 


tained his full age. 


It was determined by a great -majority 
of all the judges in the Exchequer Cham- 
ber, after many ſolemn arguments, 


1. That Thomas S!owell being a ſtranger 
to the fine, was clearly barred by the body 
of the act, unleſs he would take advantage 
of the exception in favour of infants, &c. 
and that he was not within the exception, 
becauſe it only extends to ſuch infants, &c, 
to whom a right accrues at the time when 
a fine is levied: whereas in the preſent 
caſe, no right accrued to Thomas Stowell 
at the time when the fine was levied, his 
grandfather being then living. 


2. That Thomas Stowell was originally 
within the firſt ſaving of the ſtatute, as heir 
to his grandfather, to whom the right. firſt 
accrued, being included in the words 
« ſaving to every perſon and perſons, and 
© to their heirs;” but not having purſued 
his remedy within the time preſcribed, h- 
could not now take any advantage of the 
firſt ſaving : and, with reſpect to his inan 

at 
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at the time of his grandfather's death, it 


- could be of no ſervice to him, becauſe the 


ſtatute only gives the privilege of infancy 


to thoſe to whom a right firſt accrues : but 


where a right firſt accrues to a ſtranger 
who 1s of full age, and the five years begin 


to run, if ſuch ſtranger dies before the ex- 


piration of the five years, leaving his heir 
under age, the heir can have no privilege 
of infancy, but muſt make his claim be- 
fore the expiration of the five years, which 
began to run 1n the time of his anceſtor, 


3. That Thomas Stowell was not within 
the ſecond ſaving, which preſerves to all 
other perſons ſuch right, title, &c. as ſhall 
firſt grow, remain or deſcend to them after 
the ſaid fine ingroſſed, for ſeveral reaſons ; 
iſt, Becauſe, in conſequence of the words 


other perſons, this ſaving only extends to 


thoſe who are not compriſed in the firſt, 
and it was not the intention of the act to 
aid thoſe perſons in the ſecond ſaving who 


are comprehended in the firſt. 2d, The 


words, firſt grow, remain, or deſcend, only 
extend to the perſon in whom the right firſt 
attaches after a fine is levied ; whereas no 
new right accrued to Thomas Stowell after 
the fine was levied, his only title being as 

Vor, I. 8 heir 
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Caſe of per- 
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der their diſa- 


bilities, 


2 Inft. 519. 


Cro.Eliz.219, 
1 Leon. 211, 


Sav. 128. 
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heir to his grandfather, in whom the right 
attached when the fine was levied. 


369. If a perſon to whom a right acerues 
to lands whereof a fine has been levied, 
labours under any of the difabilities, ſpect- 
fied and excepted in the ſtatute 4 Hen. VII. 
and dies before his diſabilities are removed, 
it ſeems to be a doubtful point whether 
the heir of ſuch a perſon be obliged to 
make his claim within five years after the 


death of his anceſtor, or be allowed an in- 


definite period of time for that purpoſe, 


This doubt ariſes from a difference of 
opinion between Sir Edward Coke and An- 
derſon ; Sir Edward Coke, in his report of 
the caſe of Sunie v. Howes, ſtates that Tho- 
mas Cotton being tenant in tail of a moiety 
of certaia lands, and tenant for life of the 
other moiety, with remainder to William 
Cotton, his eldeſt fon in tail, William Cotton 
went to Antwerp. Thomas Cotton levied 2 
fine with proclamations of all the lands, 
and William Cotton died ſoon after at Au- 
werp, without having ever returned to 
England, leaving a ſon under age, who en- 
tered on the Jands. It was adjudged, that 
as to the moiety whereof Thongs Cotton was 

tenant 
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tenant in tail, William the ſon of William Chap. XI. 


| was barred by the ſtatute 4 Hen. VII. 
But as to the other moiety whereof Thomas 
Cotton was only tenant for life, the entry of 
William the grandſon was lawful, and 


avoided the fine; for although William the 


ſon could not take advantage of the clauſe 
which ſaves the right of thoſe who are be- 
yond ſea, provided they make their claim 
within five years after their return, becauſe 
William the father never did return, yet as 
perſons who are out of the realm at the 
time when a fine is levied, having a prg- 
ſent right, are excepted out of the body of 
the act, which makes the bar, therefore 
where a perſon was beyond ſea at the time 
when a fine was levied, and never return- 
ed, he was within the exception made in 
the body of the act, and his heirs might 
make their claim at any diſtance of time. 
That it was the ſame where an infant, not 
being a party to a fine, and having a pre- 
ſent right, died during his infancy, his heirs 
might make their claim at any diſtance of 


time. That the ſame doctrine took place 


with reſpect to a man non compos, who died 
in that ſituation, or a man in priſon who 
died before he had recovered his liberty, or 
a married woman who died in the life- 
time of her huſband; for all theſe were 

8 2 Wich 
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within the reaſon adjudged, of a perſon who 
was out of the realm, and never returned. 


It is alſo laid down by Sir Edward Coke, 
in Beverley's caſe, That if a man levies 
ce 2 fine with proclamations, and at the 
te time of the fine levied, he who has a 
te right is non compos, and afterwards he re- 
« covers his memory, in this caſe he ought 
te to purſue his action, or make his entry, 
« within five years after he becomes of 
found memory; and in fuch caſe, in 


leading, he ſhall ſhew, that, at the time 


te of the fine levied, he was non compos men- 
ce ig, and all the ſpecial matter: but if he who 
te has ſuch right is an ideot, or non com pos 
ic mentis, and never recovers his memory, 
te the heir may have his action, or make his 
© entry when he will; for he is excepted 
te out of the body of the act, and is not 
te bound to make any entry, or bring his 


dc action within any time: but the party 


% himſelf, if he recovers his memory. The 
© ſame law, if he who is beyond ſea at the 
ce time of the fine levied, and dies, there 
te his heir may enter, or bring his action 
« when he will.” 


In Leonard's report of Co!ton's cafe, it 
was held, that as to the moiety whereof Sir 
T bomas 
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Thomas Cotton was tenant for life, the fine 
was no bar, but that William the grandſor, 


might enter at any time within five years - 


after he attained his full age, for William 
his father was not bound by the ſtatute 4 
Haz. VII. becauſe he was beyond ſea at the 
time when the fine was levied, and never 
returned; but that, by the equity of the 
ſtatute, his iſſue ſhould be allowed five 
years to make his claim, from the time he 


attained his full age. And Anderſon, Chief 1 Leon. 215. 


Juſtice, is reported to have ſaid, that al- 
though William the father died beyond 
ſea, yet if his ſon did not make his claim 
within five years after the death of his fa- 
ther, being of full age, and without im- 
pediment, he ſhould be for ever bar- 
red (a). 


I have not been able to find any other 
caſe in which this point has ariſen, except 
that of Hulm v. Heylock, which has been 
already ſtated, where the Court concurred 
in opinion with 4::4er/ſor : but as that caſe 


Men 


(a) It is obſervable that Ander/on himſelf has re- 


ported Carren's caſe, (part 1. page 264.) but no ſuch 
dium is mentioned by him. 


8 3 Was 


Ante ſ. 329. 
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was determined without being argued, 


it cannot be much relied on as an autho- 


rity, 


370. As the opinions both of Sir Edward 


Coke and Anderſon on this point were deli- 


vered obiter and in the courſe of argument 
only, and-as this queſtion has (I believe) 
never been judicially determined, it may 
not be improper to add ſome obſervations 
On it. 


In the firſt ſection of the ſtatute 4 Hen. 
VII. it is enacted, „“ that a fine ſhall con- 


« clude as well parties as ſtrangers to the 


* {ame, except women covert (other than 
ve be parties to the ſaid fine) and every per- 
ce ſon then being within the age of 21 years, 
in priſon, &c.” And by the ſixth ſection 


ol the ſame ſtatute it is enacted, . That all 


« {ſuch perſons as be covert de baron, Sc. 
ce at the time of the ſaid fines levied, &c. 
« having any right or title, &c. That they 
« or their heirs inheritable to the ſame 
ce take their ſaid actions, &c. within five 
ce years next after they come and be of the 
te age of 21 years, out of priſon, &c. And 
ce if they do not take their actions, &c. as 
eis aforeſaid, then they and every of them 
ce and 


Fines. 


263 


& and their deim be concluded by the ſaid Chap. XI. 


cc fnes for ever.“ 


To ſupport the opinion of Ander/on the 
words * that they or their heirs inheritable 
ce to the ſame take their ſaid actions, &c.” 
and the words * if they do not take their 
« actions, Sc.“ muſt either be conſtrued 
to extend to the heir of an anceſtor who 
dies under his diſability, or elſe it muſt be 
admitted that this is a caſe not provided 
for by the ſtatute. 


Upon the latter ſuppoſition the only ar- 
gument that can be urged 1s that as the 
original object of fines was to preſerve the 
peace and quiet of the kingdom by extin- 
guiſhing all dormant titles, and as the in- 
tention of the ſtat. 4 Hen. VII. was to re- 
vive the doctrine of non-claim, that ſta- 
tute ought to be conſtrued in ſuch a man- 
ner, as to render a fine a compleat bar to 
every right and claim which is not proſe- 
cuted within five years after it accrues, 
and ſo as not to allow in any caſe what- 
ever the exiſtence of a right to avoid a 
fine, at an indefinite period of time. 


On the other ſide it may be ſaid in ſup- 
port of Sir Edward Coke's opinion that the 
C4 ſtatute 


— 
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ſtatute 4 Hen. VII. being in fact a ſtatute 
of limitations ought to be conſtrued ſtrict- 
ly; that if no ſaving had been added to 
the ſtatute, it is clear that all thoſe who 
had a right at the time when a fine was 
levied, and who were then under cover- 
ture, infants, Sc. would have been com- 
prehended in the exception contained in 
the firſt ſection of that ſtatute and there- 
fore would not have been at all affected by 
it. That the words, they and their heirs, 
in the ſixth ſection, were inſerted merely 
with a view to the caſe of perſons whoſe 
diſabilities ſhould be removed, but who 
ſhould die before the expiration of the 
five years allowed them for making their 
claim, in order to confine their heirs to 
ſo much only of the five years as was 
not expired in the life-time of the perſons 
whoſe diſabilities were removed, and to 


prevent them from claiming a new period 
of five years (a). 


(a) In a collection of opinions lately publiſhed is 
one given on this point by the late Mr. Booth, in which 
he concurs with Sir Edward Coke in maintaining that 
where a perſon dies under his diſabilities, his heir 
may enter at any indefinite period of time. Ca: 


«nd Opinions Vol. 1. p. 423. 
Judge 
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 Tudge Jenkins appears to have agreed 
with Sir Edward Cote on this point, for 
he ſays © an infant or a perſon beyond the 
« ſeas or in priſon is diſſeiſed, and the 
« diſſeiſor levies a fine of the land with 
« proclamations and five years paſs after- 
« wards; they being beyond ſea, within 
ce ave or in priſon, and dying under theſe 
« ;jmpediments reſpectively; during theſe 


« ;jimpediments their heirs are not bound 


« by the fine, for they are excepted, and 


« there is no proviſion made in the ex- 


e ception that the ſaid heirs ſhall enter, or 
te claim, or bring their action within five 
« years after the full age or liberty of ſuch 
„ heirs, See the proviſion in the caſe of 
te the limitations of actions by 21 Jac. 1. 
ec. 16. for this point.“ 


The general intention of the ſtatute of 
Limitations is preciſely the ſame with that 
of the ſtatute 4 Hen. VII. In both, a non- 
claim for a certain number of years, is de- 
clared to be a final bar, and the ſame ex- 
ception is made in favor of perſons under 
age, Sc. But in the clauſe whereby per- 
ſons thus excepted are directed to make 
their claim within a certain time aſter the 
removal of their diſabilities, the ſtatute 


of 
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of Limitations runs thus: © So as ſuch 
e perſon and perſons, or his and their heir 
« and heirs ſhall, within ten years next 
cc after his and their full age, diſcoverture, 
coming of ſound mind, enlargement gut 
© of priſon, or coming into this realm, or 
ce death, take benefit of, and ſue for the 
« ſame, and at no time after the ſaid ten 
« years.” 


To this clauſe Jenkins evidently alludes 
jn the paſſage above quoted, and from tho 
difference which is oblervable between the 
two ſtatutes, by the inſertion of the words 
ce or death”, in the ſtatute of Limitations, 
he ſeems to have formed his opinion, and 
agreed with Sir Edward Coke ; the inſer- 
tion of theſe words ſhews that the Legiſ- 
lature were aware of the difficulty in the 
ſtatute 4 Ilen. VII. where the perſons ex- 
cepted out of the body of the Act died 
under their diſabilities, and took care in 
the ſtatute of Limitations to guard againſt 
It, by expreſs words (a) 


—_ — — — —— —— — 2 —ͤ—ñ—ũé—— "CS — 2 . —— — — — 


(a) The ſtatute 10 & 11 W. 3. which enacts, that 
no writ of error ſhall be brought to reverſe a fine at- 
ter 20 years has a ſaving for infants, &c. in which is 
inſerted the words * or death” in the ſame manner as 
in the ſtatute of Limitations, Vice fra, 


CHAPTER XI. 
Of ſome other Effects of a Fine. 


371. HE operation of a fine fre- 

quently depends on the parti- 
cular ſituation of the cognizor or cognizee, 
reſpecting the property of which it is 
levied. 


Thus if one joint-tenant levies a fine to 
his companion it will operate by way of 
releaſe, 


Fohn Stile and Suſan a feme ſole were 
Joint-tenants for life, San married, and 
ſhe and her huſband granted by fine to 
John Stile tenementa prædicta et totum et 
quicquid habent pro termino vite preditle 
Suſan, Cc. The queſtion was, whether 
this fine ſhould enure by way of grant, or 
releaſe, and it was reſolved that it ſhould 
enure by way of releaſe, 


372. If one co-parcener in tail levies a 
fine to another /ur cognizance de droit, Cc. 
it does not enure by way of releaſe, but 

by 
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by way of grant; and it will be a diſcon- 
tinuance and alteration of eſtate, without 
execution, becauſe one coparcener may 


enfeoff another, and a fine is a feoffment 


of record. 


373. A fine may alſo operate as a con- 


firmation of a former eſtate, which was 
before defeaſible. 


Thus if a tenant in tail bargains and ſells 
his eſtate-tail in fee, and then levies a fine 
to the bargainee, the fine will operate as 


2 confirmation of the eſtate which paſſed 
by the bargain and ſale. 


So if a tenant in tail makes a leaſe not 
warranted by the ſtatute, confeſſes a judg- 
ment, makes a mortgage, or incumbers 
his eſtate in any other manner, and after- 
wards levies a fine, it will operate as a 
confirmation of all his prior charges and 
incumbrances. 


In the ſame manner where a tenant for 
life and the remainder-man in tail join in 
granting a rent-charge in fee out of the 
land, and afterwards join in levying a 
fine to another perſon; the rent 'which 

was 
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was before determinable will be confirmed 
by the fine. 


374. The operation of a fine levied by 
a a tenant in tail who has the immediate re- 
verſion in fee in himſelf is to merge the 
eſtate-tail, and bring the reverſion in fee 
into immediate poſſeſſion, by which means 
it will become liable to the incumbrances 
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of all thoſe who were ſeiſed of it. So that 1 Atk. 5. 


if a tenant in tail with the immediate re- 
verſion in fee in himſelf, makes a leaſe, 
acknowledges a judgment, or incumbers 
his eſtate in any other manner, and his 
heir levies a fine, it will operate as a con- 
firmation of the leaſe or judgment. 


A perſon who was tenant in tail, with 
remainder to himſelf in fee, made a leaſe 
to commence in futuro, and died before 
the time when it was to commence, leay- 
ing iſſue a ſon, who ſome time after the 
death of his father, and before the com- 
mencement of the leaſe, levied a fine. 
It was agreed by the whole Court, that 
the remainder in fee was chargeable with 
the leaſe, and that it would have been a 
good charge on the remainder in fee, in 
Cale the tenant in tail had died without iſſue, 

It 
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It was alſo held, that the eſtate-tail was 
extinct by the fine, as much as if the te- 
nant in tail had died without iſſue. 1. Be- 
cauſe two eſtates in fee immediately ex- 
pectant one upon another cannot ſubſiſt in 
the ſame perſon. 2. Becauſe by the ſtatute 
32 Hen. VIII. a fine is declared to be a bar 
and diſcharge of the eſtate-tail. 3. Be- 
cauſe the ſtatute of Meſim. 2. having made 
eſtates-tail a kind of particular eſtate, when 
the protection of the ſtatute is taken away 
by the fine, they are, like all particular 
eſtates, ſubject to merger and extinguiſh- 
ment, when united with the abſolute fee. 


375. Where a fine operates ſo as to 
bring the reverſion in fee into poſſeſſion, it 
will not only ſubject ſuch reverſion to the 
debts and incumbrances of the perſon levy- 
ing the fine, but alſo to the debts and in- 
cumbrances of all thole who were intitled 
to ſuch reverſion prior to the perſon who 
levies ſuch fine; becauſe a reverſion is 
aſſets whenever it comes into poſſeſſion. 


Charles Lord Shellurne, being tenant in 
tail-male of the lands in queſtion, with re- 
mainder to his brother Henry in tail- male, 
remainder to his own right heirs ; demiled 

them 
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them for three lives, with covenants for Chap. XIE 


- perpetual renewal. Charles Lord Shelburne 
died without iſſue, by which means his 
brother Henry became intitled to an eſtate 
in tail- male in the premiſes, with the 
reverſion in fee in himſelf, In the year 
1697, Henry Lord Shelburne levied a fine 
of thoſe lands, and in conſideration of his 
marriage ſettled them on himſelf for life, 
with remainder to his firſt and other ſons. 


The leſſees having claimed a renewal on 
the death of ſome of the perſons for whoſe 
lives the leaſes were granted, Henry Lord 
Shelburne refuſed to renew, alledging that 
as his brother Charles was only tenant in 
tail of the lands compriſed in thole leaſes, 
he had no power to make them, and that 


he was not bound by the covenants for 
renewal, 


The Court of Exchequer in 7reland de- 
creed, that Henry Lord Shelburne ſhould 
renew thoſe leaſes. From this decree there 
was an appeal to the Houſe of Lords, and 
en behalf of the appellants it was argued, 
thac tenant in tail at law, independant of 
the ſtatute 32 Hen. VIII. had no right to 
make a leaſe abſolutely to bind the iſſue in 


tail, 
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tail, and much leſs the remainder man: 
and that even by that ſtatute, a tenant in 
tail has no power to grant leaſes to bind 
thoſe in remainder, and therefore the leaſes 
in queſtion were abſolutely void, as againſt 
the appellant, who did not claim under 
Lord Charles, or as iſſue in tail, but as re- 
mainder man. That the eftate tail, out 
of which the leaſes firſt aroſe, being ſpent, 
and the appellant not claiming under it, 
but by a diſtinct limitation to himſelf in 
rail male, his fine could not let in Lord 
Charles's leaſes upon that eſtate, which 
came in lieu of the Earl's eſtate tail ; nor 
could it by conſolidating the two eſtates, 
let them in upon the reverſion ; both be- 


' cauſe the Earl acquired a new eſtate, and 


becauſe the uſes of the fine were never de- 
clared to him in fee, but directly to the 
uſes of the ſettlement, by which, in conſi- 
deration of his own marriage, the Earl had 
an eſtate for life only, with remainder to 
his firſt and other ſons; and theſe eſtates 
aroſe and were granted out of the eſtate 
tail which the Earl had before the fine, and 
not out of the reverſion, 


On the other ſide, it was contended, that 
by the fine which Earl Henry levied in 


1697, 
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1697, the eftate tail limited in remainder Chap: XII, 


- to him was barred and extinguiſhed, in the 

ſame manner to all intents and purpoſes, 
as if he was dead without iſſue ; and the re- 

verſion in fee which deſcended to him as 

heir of Lord Charles, immediately took 

effect, in poſſeſſion, And as the new uſes 
in the marriage-ſettlement of 1697 aroſe 
out of that reverſion in fee, they were there- 
fore ſubje& to all antecedent incumbrances 
and engagements which could affect that 
reverfion. That as this reverſion in fee, 
after it had taken effect in poſſeſſion by 
means of the fine, was ſpecifically bound 
by the _ covenants for perpetual rene wal; 
and as ſuch covenants are conſidered as re- 
al agreements, and go with the land, ſo 
they are in their nature proper for a ſpecific 
performance, and would in equity affe& 
the legal intereſt of all thoſe, who take the 
eſtate with notice of them. That all thoſe 


claiming under the ſettlement of 1697 had 


notice of theſe leaſes and covenants, and 
were as much bound by an equitable lien 
upon the lands, as Earl Henry himſelf, eſpe- 
gially in favour of leſſees who had made 
very great improvements, and were there- 
fore to be conſidered as purchaſers of the 


right. of renewal. After hearing counſel 
Yor, I, T on 


ory we 
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on this appeal, the following queſtion was 


put to the Judges, viz. © Whether by the 
ce fine levied by the appellant the Earl of 
« Shelburne, in Eaſter Term 1697, the re- 
« verſion in fee of the eſtate in queſtion 
ce was let in, ſubject to the leaſes in queſ- 
ce tion, made by Charles Lord Shelburne, 
« and the covenants therein contained for 
te a perpetual renewal?” And the Lord 
Chief Juſtice of the King's Bench having 
delivered the unanimous opinion of the 
Judges to this effect, viz. © That the 
e leaſes for lives now in being were good 
te and e ffectual, as being ſerved out of the 
cc reverſion in fee, which Lord Charles had 
ce when he made them, and which was now 
« in Lord Henry; and that the covenants 
te for renewal were binding on Lord Henry, 
* as a lien on the ſame reverſion, which he 
« had let in by barring, diſcharging and 
« extinguiſhing his eſtate tail:” It was 
therefore ordered and adjudged that the 
appeal ſhould be diſmiſſed, and the decree 
therein complained of, affirmed. 


376. In the fame manner where a per- 
ſon is tenant for life, remainder to his firſt 
and other ſons in tail, with the reverſion in 
fee in himſelf, and becomes indebted by 

bond, 


Fines. 


bond, or incumbers the eſtate in any other 
manner: if, after the death of ſuch a 
tenant for life, his ſon levies a fine, it will 
let in the reverſion in fee, and make it li- 
able to his father's incumbrances. 
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Thomas Delabay on his marriage ſettled Kinaſton v. 


his eſtate on himſelf for life, remainder to 
his wife for life, remainder to his firſt and 
other ſons in tail male, remainder to him- 
ſelf in fee. There was iſſue a ſon. Thomas 
the father died, indebted by bond, and the 
ſon afterwards died without iſſue. The 
queſtion was, whether the reverſion in fee, 
which was come into poſſeſſion, ſhould be 
aſſets to pay the bond debt of the father. 
Lord Hardwicke was of opinion that this 
reverſion was aſſets, and his Lordſhip ſaid, 
ce indeed the ſon might have ſuffered a re- 
© covery, and barred the reverſion in fee, 
« and there the father's creditors would 
« not have come in; if he had levied a 
« fine only it would have barred the eſtate 


« tail, but the reverſion in fee would have 
© been liable,” 


377. A fine being a judgment obtained 
by conſent in a fictitious ſuit, and recorded 


in a court of juſtice, all thoſe who are par- 
ä ties 


Clark. 
2 Atk. 204. 


Efrppe/. 
1 Init. 252. a. 
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Shep. T. 14. 


Weale v. 
Lower. 
Pollexf. 54. 
Fearne 287. 
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ties to it, and their heirs, are for ever con- 
cluded from averring or proving any thing 
againſt it, and therefore it operates towards 
them as an eſtoppel upon record. 


Thus, although a fine levied by perſons 
who have not an eſtate of freehold in the 
lands, is void as to all ſtrangers; yet it will 
operate as an eſtoppel againſt all the parties 
to it, So if two perſons are ſeiſed in fee, 
and a ſtranger levies a fine to them, and to 
the heirs of one of them, the other will be 
thereby eſtopped from claiming any thing 
more than an eſtate for life in the lands. 


378. A contingent remainder may, be- 
fore it veſts, be barred by a fine, which will 
operate as an eſtoppel, ſo as to bind the in- 
tereſt that may afterwards accrue by the 
contingency, 


A. made a feoffment to the uſe of him- 
ſelf for life, and after the death of himſelf 
and M. his wife, to the uſe of B. his eldeft 
ſon for life, and after the death of A. M. 
and B. to the uſe of B. and the heirs males 
of his body; and for default of ſuch iſſue, 
to the uſe of the right heirs of B. B. had 
iſſue a daughter, and then by fine and deed 

2 granted 
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granted the premiſes to D. for go years, Chap. XII. 
to commence after the death of 1. B. 


died, M. died, and A. ſurvived. It was 
held that the eſtate limited to B. was a 
contingent remainder, for the particular 
eſtate was only for the life of 4. whereas 
B.'s eſtate was not to commence till after 
the death of A. and M. And although B. 
levied the fine for 500 years, and died be- 
fore the contingency happened on which 
his remainder was to ariſe, yet, when the 
contingency did happen, his heir was bound 
by the fine; and the term for five hundred 
years limited by the deed to D. took place; A 
for it was agreed, that the contingent re- : { 
mainder deſcended to his heir, that the fine JL 
operated from the beginning by concluſion, 
and although it paſſed no intereſt, yer that 


it ſhould operate as an eſtoppel, and bind 
the heir, 
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379. Lands were deviſed to A, and C. Vick v. Ed- 


a : wards, 3 P. 
and the ſurvivor of them, and the heirs of Was. 3. 


ſuch ſurvivor in truſt to ſell; the eſtate was Vide Fearne 
decreed to be ſold; and it being referred 1 191. 
to the Maſter to ſee whether the parties a. n. 1. 
could make a good title, the Maſter re- 

ported that the parties could not make a 

good title, there being no fee ſimple in the 


T9 truſtees ; 
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truſtees; for the remainder in fee was con- 
tingent, it being uncertain which of the 
two truſtees would be the ſurvivor. Ex- 
ceptions being taken to theMaſter's report, 
the Lord Chancellor held, that the truftees, 
by levying a fine, could make a good title 
to a purchaſer by eſtoppel; and his Lord- 
ſhip cited the caſe of Weale v. Lower, 


where a fine was adjudged to paſs an eſtate 


Forfeiture, 

1 Inſt. 251. b. 
Gilb. Ten. 
38. Prec. in 
Ch. 591. 


9 Rep. 106. b. 


not veſted by way of eſtoppel, and to con- 
vey an intereſt which accrued afterwards, 


380. Where a perſon who is only tenant 
for life, levies a fine ſur cognizance de droit 
come ceo, Sc. it will operate as a forfeiture 
of his eſtate, becauſe it is an attempt to 
create a greater eſtate than he can lawfully 


convey, and a renunciation of the feudal 


connection between the tenant and his lord, 
So if a tenant for life accepts a fine ſur cog- 
nizance de droit come ceo, Sc. it is alſo a 
forfeiture of his eſtate for life, for it is a de- 
nial of the tenure upon two accounts; iſt, 


In admitting the reverſion to have been in 


a ſtranger to convey ; and, 2d, In accept- 
ing of it himſelf, to the prejudice of the 
perſon in reverſion, 


$831, If 
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381. If a tenant for life of a rent or ad- 
vowſon levies a fine, it will have the ſame 
effect, for although the fine being levied of 
a rent paſſes no more than it lawfully may, 
yet being a publick and ſolemn renuncia- 
tion of the eſtate for life in a court of re- 
cord, it 1s within the reaſon of the law, and 
amounts to a forfeiture. 


382. If A. be tenant for life, with re- 
mainder to B. for life, and A. levies a fine 
to B. this is a forfeiture of both their 
eſtates; for by their own act on record, 
they have denied the reverſion to be in the 
lord, the one by giving, and the other by 
receiving it. 


383. A. was tenant for life, remainder 
for life to B. remainder in tail to C. re- 
mainder in fee to B. and B. levied a fine 
ſur cognizance de droit come ceo, c. to a 
ſtranger. It was adjudged to be a forfei- 
ture of his remainder for life, ſo that after 
A.'s death, C. might enter, becauſe the fine 
conveyed a fee ſimple in poſſeſſion by 
eſtoppel, againſt which he could not aver 
that he only paſſed an eſtate for life in præ- 
ſenti, with a fee ſimple expectant on the 
death of C. without iſſue; becauſe the fine 
1 4 ſuppoles 
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2 Lev. 202. 
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Abell. 
Co. Read. 3; 


Garrett v, 
Blizard. 
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Chap. XII. ſuppoſes a prior gift in fee ſimple, which 


— 


Bredon's caſe 
1 Rep. 76, 
1 Vent, 160. 


Pigott v. 
Saliſbury. 
2 Mod. 109, 


he could not law fully make while the eſtate 
for life of A. and the intermediate remain- 
der of C. in tail were ſubſiſting. 


384. But where the perſon who has the 
next eſtate of inheritance joins with the te- 
nant for life in levying a fine ſur cognizance 
de droit come ceo, &c. it does not then ope- 
rate as a forfeiture, 


A. being tenant for life, with remainder 
in tail to B. they both joined in levying a 
fine /ur cognizance de droit come ceo, &c, to 
a ſtranger in fee. It was reſolved that this 
was neither a diſcontinuance nor a forfei- 
ture, but that each of the parties to the fine 
gave that which he might lawfully diſpoſe 
of, and that the law would conſtrue it to 
be, firſt, the grant of the perſon in remain- 
der, and afterwards the grant of the tenant 
for life. 


385. A fine /ur conceſſit levied by a te- 
nant for life, does not operate as a forfei- 
ture of his eſtate, becauſe it only transfers 
ſuch an intereſt as the tenant for life may 
lawfully paſs, without deveſting or diſ- 

placing 
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placing the eſtates in remainder or rever- 
ſion. 


386. No fine levied by a ceſtui que truſt 
will be allowed in Chancery to operate as 
a forfeiture, becauſe it cannot affect the 
fubſequent remainders; and therefore ſuch 
a fine will in equity operate at moſt as a 


grant of the intereſt of which the ceſtui que] 


truſt has a power to diſpoſe. 


387. If a copyholder levies a fine of his 
copyhold, it will operate as a forfeiture, 
and in ſuch caſe no acceptance of the rent, 
or other act done by the lord, ſhall be 
available to make the eſtate again good. 


It is faid in a modern caſe that this doc- 
trine is too general, for unleſs there is a 
change of poſſeſſion the fine will be void 
as againſt the lord. 


388. A fine will in general operate as a 
revocation of a prior deviſe of the lands 
whereof the fine 1s levied, becauſe it 1s an 
eſtabliſhed maxim, that any alteration of 
the poſſeſſion or eſtate by the act of the 
deviſor, after the publication of a will, 
amounts to an implied revocation of it, 

as 
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: Alk 729. 


Supp. to Co. 
Cop. ch. 11. 


Doe v. Hel- 
lier, 3 Term 
Rep. B. R. 
1062. 


Revocation of 
a Devije. 
Roll. Abr. 
Tit. Deviſe 
O. p. 3. 

3 Will, R. 12. 
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Luther v. 
Kirby, 8 Vin. 
Ab. p. 148. 
3 P. W. 169. 


Fines. 


as ſuch alteration is conſidered as evidence 
of a change of intention. 


389. There are however ſome altera- 
tions in the nature of an eſtate which do 
not operate as a revocation of a deviſe, 
and where a fine is levied only for the 
purpoſe of confirming ſuch an alteration, 
it will not in that caſe operate as a revo- 
cation. 


Dorothy Kirby by her will, taking notice 
that ſhe was tenant in common with ano- 
ther perſon, deviſed her moiety to truſtees 
upon ſeveral truſts, She afterwards by in- 
denture between her and the other tenant 
in common, covenanted to levy a fine of 
all the premiſes, and declared the uſes 
thereof as to one moiety to herſelf and her 
heirs, and as to the other moiety to the 
other tenant in common and his heirs, and 
the fine was levied accordingly. 


A queſtion having ariſen whether this 
deed and fine operated as a revocation of 
the will, the JLord Chancellor referred it 
to the Judges of the Court of King's 
Bench, who were unanimouſly of opinion 
that they were not a revocation, with which 

the 


Fines. 


the Lord Chancellor agreed, and decreed 
. accordingly. 


390. But where a partition is made and 
a fine is levied, not merely to eſtabliſh the 
partition, but alſo for another purpoſe, 
and. the eſtate in the land is altered, it will 
then operate as a revocation of a former 
deviſe. 


Robert Tickner being ſeiſed in fee of the 
eſtate in queſtion, which was held in Gavel- 
kind, died inteſtate, and left two ſons, leury 
and Robert, who entered and became ſeiſed 
in Gavelkind, Robert being ſeiſed of an 
undivided moiety, made his will, and de- 
viſed it to his wife and her heirs. After- 
wards by deed of partition and fine between 
Robert and Henry, all the eſtate which Ro- 
bert had deviſed was allotted to him, to 
ſuch uſes as he ſhould by deed or writing 
appoint, and in default of appointment, to 
him in fee. After mature deliberation, 
Lord Chief Juſtice Lee held this tranſac- 
tion to be a revocation of Robert's will; 
and Lord Hardwicke ſays of this caſe, that 
there was a new conveyance, and it did not 
reſt upon the partition only. 


391. In 
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Tickner v. 
Tickner, cit. 
3 Atk. 742. 


3 Atk. 745- 
750. 
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397. In a fine ſur done grant & render, 
the cognizee is hut an inſtrument, who has 


A fine ſur done a ſeifin only for an inſtant, which is not ſuf. 


grant *7 ren- 
der gives a 
new eſtate. 


I Inſt, 31. b. 


Price v. 

I. ang ford, 

1 Show. Rep. 
92. Salk. 337. 
Carthew 143. 
Rep. temp. 
Holt 253. 


ficient to intitle his wife to dower; how- 
ever this fine operates as a feoftinent, and 
re- enfeoffment, and gives a new cate, 
So that if a perſon, ſeiſed of an eſtate er 
parte materna, levies a fine fur done grant 
& render, and takes back an eſtate to him- 
ſelf and his heirs, the nature of the de- 
ſcent is thereby altered, and the eſtate will 


thenceforth deſcend to his heirs ex parte 
faterna. 


7. S. being ſeiſed of lands ex parte ma- 
terna, he and his wife levied a fine to J. N. 
and F. D. and they by the ſame fine grant- 
ed and rendered the ſame lands to the uſe 
of the ſaid J. S. and his wife and the heirs 
of their two bodies, remainder to the right 
heirs of J. S. The huſband and wife died 
without iſſue, and the queſtion was, whe- 
ther this remainder deſcended to the heirs 


of the part of the mother, or of the part 
of the father. 


It was argued on the one ſide, that this 
ſeifin of the cognizee was merely fictitious; 
for if the cognizee had a term for years in 

the 


Fines. 235 


the land, it would not be merged: that if Chap. XII. 
vas like the caſe of a ſurrender of a cop 

hold into the hands of the lord, who was 

thereby only a mere inſtrument ; therefore 

that nothing was altered by the fine, but 

the eſtate remained as before. 


On the other ſide it was contended, that 
the cognizee could not render the eſtate 
unleſs he had it in him, and that the grant 
and render operated as a feoffment and re- 
enfeoffment, | 


The Court held that the eſtate was once 
in the cognizee, otherwiſe. he could not 
give it back: that the grant and render 
was a conveyance at common law, and 
made the cognizor a new purchaſer, as 
much as a feoffment and re-enfeoftment ; 
ſo that the remainder deſcended to the heirs 
on the part of the father, 


It is obſeryable that this is the only ſort 
of fine which gives a new eſtate; for if a 
perſon ſeiſed ex parte materna levies a fine 
ur cognizance de droit come ceo, and either 
makes no declaration of the uſes of it, or 
declares it to be to the uſe of himſelf and 


his heirs, the lands will ſtill deſsend ex 1.6.55 


parle 2 Wil. 19. 


Chap. XII. parte materna, becauſe it is ſtill the old uſe, 
— uhich, conſiſting in truſt and confidence, 
will follow the nature of the land, and will 
deſcend as the land would have deſcended, 
if no alteration had been made; and it 1s 
totally immaterial whether the uſe be ex- 
preſsly declared upon a fine, or permitted 
to ariſe by implication, 


Fines. 


CHAPTER XIII. 


What Perſons Eſtates and Intereſts 
are not barred by a Fine. 


OTwriTHSTANDING the great 
force and effect of a fine, yet 
there are ſome particular perſons eſtates 
and intereſts, to which its operation does 
not extend. | 


392, 


By the common law no laches can be 
imputed to the King, and therefore no de- 
lay or omiſſion on his part in making a 
claim will bar his right: from thence has 
ariſen the maxim, nullum tempus occurit 
regi, for the law ſuppoſes his Majeſty to be 
always buſied for the publick good, and 
therefore that he has not leiſure to aſſert 
his right within the time preſcribed for 
other perſons. It follows from this prin- 
ciple that the King cannot be barred by a 
fine, to which he is not a party, and five 
years non-claim ; nor is his Majeſty's pre- 
rogative in this inſtance taken away by the 
ſtatute 9 Geo. III. c. 16. by which the 
King is only diſabled to ſue for any ma- 
nors, 


The Kiny. 
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Ecilefaſti cal 


corporations. 


Magdalene 
college cas. 

11 Rep. 78. 

b. i Roll. 
Rep. 151. 
Watſ. Comp. 

In. 427. 
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nors, lands or hereditaments where the 


right has not accrued to the Crown within 
ſixty years, 


392. Eccleſiaſtical corporations, and in 
general all eccleſiaſtical] perſons, who are 
ſeiſed in right of their churches only, and 


have not an abſolute eſtate in their poſſeſ- 


ſions, being reſtrained from alienation by 
ſeveral poſitive ſtatutes, are not only pro- 
hibited from levying fines, but cannot 


even bar their ſucceſſors by their non- 
claim (2). 


Thus in the caſe of Magdalene College, 
one of the points was, whether the maſter 
and fellows were bound by a fine and five 
years non-claim ; and it was reſolved that 
the right of the college was not barred by 
the fine and non-claim, for the words of the 
ſtatute 13 Eliz. c. 10. which prohibits all 


„* * 


Ara. 


1 mea # 5 


—_— 


(a) This agrees with the principles of the old law, 
as laid down by Bracton. Illud item ut videtur obſer- 


ꝛari deberet de jure et feodo ecelgſia, fi rector clameum noi 
eppoſuerit, quod cccleſſ nen prejudicatur, cum fungatur 
ice minoris, non magis quam minori fi cuſtot clamenm ns 


appr,urrit., Lib. 5. c. 29. ſ. 3. 


eccleſiaſtical 


Fines. 
eccleſiaſtical corporations from alienation 
. were © that all leaſes, gifts, grants, feoff- 
© ments, conveyances, or eſtates to be 
© made, had, or ſuffered by any maſters 
* and fellows of any college, &c.” 80 
that when a fine was leyied and no claim 
was made for five years; there was a con- 
yeyance permitted and ſuffered by the 
maſter and fellows of the college; and it 
would have been of no effect to have pro- 
hibited the maſter and fellows themſelves 
from making conveyances of their lands, 
if they were allowed to have a power by 
their permiſſion and non- claim, to bar 
their ſucceſſors. A biſhop, dean, or vicar 
may however be himſelf barred by his own 


non- claim, as has been ſtated in a former 
chapter. 


394. It is laid down by Sir Edward 
Coke as a certain principle, that no fine will 
bar any eſtate in poſſeſſion, reverſion or 
remainder, which is not deveſted and put 
to a right, This poſition is however too 
general, if the words “ deveſted and put 
* to a right” are underſtood in that ſtrict 
technical ſenſe which the law annexes to 
them. The word © deveſt” ſignifies no- 
thing more than a mere deprivation of the 

Vor. I. U poſſe ſ- 
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Howlet v. 
Carpenter. 
3 Keb. 775. 
8. P. 


Efates not de- 
veſted. 
9 Rep. 106. a, 
T. Raym. 
149. 
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poſſeſſion (a); but the words, “put to a 
* right,” have a much more extenſive ſig- 
nification, for they mean, a deprivation not 
only of the poſſeſſion, but alſo of the right 
of poſſeſſion; ſo that where an eſtate is 
turned to a right, the owner has only the 


2Comm. 198. Jus proprietatis, or mere right of property, 


„ — 
Jed FM 7; Foil tes 


FL v7 {we / &. 
332.6, 


Ante ſ. 368. 


If therefore Sir Edward Coke's poſition be 
taken ſtrictly, it will appear to be unſup- 
ported by any authority; for although it 
be neceſſary that an eſtate be deveſted be- 
fore it be barred by a fine, yet it is by no 
means neceſſary that an eſtate ſhould be 
put to a right. | 


Thus in the caſe of Stewell v. Zoucb, 
when Sewell was diſſeiſed by Zouch, his 
eſtate was merely deveſted, that is, he had 
only loſt the actual poſſeſſion, but it was not 
turned to a right, for he ſtill continued to 
have in him both the right of poſſeſſion and 
the right of property, and yet all the judges 
agreed that he was barred by the fine. 


— 


— — 


(a) Deveſt, dergſtire, is contrary to inveſt, for as 


inveſtire ſignifies enen tradere, ſo deveſiire means 


einem afrrre. Cowell's Dict. 1 lib. Feud. tit. 7. 


This 


Fines: 
This caſe, and many others which will 
be mentioned in the preſent chapter, clear- 
ly prove the general rule to be— That no 
eſtate or intereſt can be barred by a fine 
unleſs it is deveſted out of the real owner, 
either before the fine is levied, or by the 
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operation of the fine itſelf, that is, unleſs 


the real owner is turned out of poſſeſſion of 
ſuch eſtate or intereſt, and that while he 
continues in poſſeſſion, a fine will not affect 
him, 


395. The caſe in which this principle was 
laid down, and Sir Edward Coke's expreſ- 
ſion in ſtating the reſolution of the Court, 
ſhews that this was the idea which he an- 
nexed to the words * put to a right,” for, 
ſays he,“ he who has the eſtate or intereſt 
© in him, cannot be put to his action, en- 


9 Rep. 166. a, 


te try or claim, for he has that which the 


te action, entry or claim would veſt in, or 
« give him:“ and in another place he 


ſtates this principle in the following words: 5 Rep. 123. b. 
% No fine levied with proclamations ſhall * Haft. 57. 
bind any but thoſe who are put out of 


te poſſeſſion, and have but a right, for if 
te their eſtate or intereſt be not deveſted 
* out of them, but remains in them as it 
„ was ab initio, they need not make an 

U 2 entry 


292 
Chap. XII I. 
— 


Ante ſ. 325. 
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* entry or claim to that which never was 


« deveſted.” 


Theſe paſſages fully prove Sir Edward 
Coke's meaning to have beef, that no per- 
ſon could be barred by a fine, unleſs he was 
firſt rurned out of poſſeſſion, and had only 
a right of entry or action left in him; for 
if a perſon continued in poſſeſſion, after a 
fine had been levied, he could be under no 
neceſſity of making his claim or bringing 
his action; becauſe being ſtill in poſſeſſion, 
and not diſturbed by the fine, he had alrea- 
dy all the advantages which thoſe remedies 
could procure him, and therefore it would 
be unneceſſary to purſue them, 


396. It follows from this principle, that 
a future right cannot be barred by a fine; 


becauſe a perſon cannot be diſpoſleſied 
of it. 


Thus, in Saſfin's caſe, it was agreed, that 
although a term for years might be barred 
by a line, if the leſſee were, or might have 
been in poſſcſſion, yet that ſo long as a 
leſſce for years had only an intereſe termini, 
he was not affected by a fine; becauſe a 
man cannot be diſpolſteſſed of an intereſe 

ter mini. 
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termini. But when his term commenced, Chap. XIII. 
and he acquired a right to enter on the 
land, he then had ſuch a preſent eſtate as 

might be deveſted, and which he might 

reveſt by his entry; ſo that his non- claim 

for five years after the commencement of 

his term, barred him; becauſe from that 

time he was out of poſſeſſion. 
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So in the caſe of Corbett v. Stone, a term Ante ſ. 326. 
for years was adjudged not to be barred by 
a fine, becauſe the perſon in whom it was 
veſted was not diſpoſſeſſed of it. 
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397. A man ſettled lands to the uſe of Edwards v. 
himſelf for life, and if he ſhould ſettle a jo. 
jointure on his wife, and make a leaſe for 
thirty-one years, ta commence after his 
death, that then the truftees ſhould ſtand 
ſeiſed to ſuch uſes. He made a leaſe ac- 
cordingly, and then he and his wife levied 
a fine. It was reſolved that the leaſe was 
not barred, becauſe being a future inte- 
reſt, it was not deveſted or diſplaced by 


the fine. 
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398. The intereſt of tenants by ſtatute- 1 Mod. 217. 
merchant, ſtatute-ſtaple, or elegit, cannot Ante ſ. 328, 
be barred by a fine until they have extend- 
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A rent, right 
of way, and 


common, 


Rep.124. a. 

ro. Ab. tit. 
Fine pl. 123. 
Shep. T. 22. 
Cro. Jac. 60. 
T. Raym. 
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ed the lands, or purſued their rights in 
ſome other manner ; for until then, they 
haye no right to enter on the lands, and 
therefore cannot be put out of poſſeſſion. 


399. So where a man has a judgment 
for debt, and the debtor before execution 
aliens by fine, and five years paſs, yet the 
creditor may ſtill ſue out execution. 


400. Although the owner of a rent may 
bar it by a fine, yet a rent in the poſſeſſion 
of a third perſon. cannot be ſo barred. It 
is the ſame of a right of way, or common; 
becauſe theſe being merely contingent 
rights, collateral to and iſſuing out of lands, 
they cannot be deveſted; for although a 
perſon who has a rent, right of way, or 
common, out of lands, be not in the actual 
enjoyment of them, yet by non-uſer alone, 
he does not ceaſe to have a veſted eſtate or 
intereſt therein, ſo that he ſtill continues to 
be in actual poſſeſſion ; ſuch things being 
mere creatures of the law, and owing their 


. Exiſtence to the conſtruction thereof, they 
* ace always conſidered to be in the poſſeſſion 


of thoſe whom the law adjudges to have a 


\ Tight to ſuch poſſeſſion, 


hk 
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It ſhould however be obſerved, that a 
rent may be deveſted by a diſſeiſin; the 
different modes by which a man might be 
diſſeiſed of a rent, are very accurately ex- 
plained by Littleton, becauſe when he wrote, 
an aſſiſe was, in moſt caſes, the only reme- 
dy for the recovery of a rent, and it only 
lay where the party was diſſeiſed ; but diſ- 
ſeiſins of incorporeal hereditaments are 
only at the election and choice of the party 
injured, who, for the ſake of more eaſily 
trying the right, is pleaſed to ſuppoſe him- 
ſelf diſſeiſed; for as there can be no actual 
diſpoſſeſſion, he cannot be compulſively 
diſſeiſed of any incorporeal hereditament. 


401. Theſe principles have been recent- 
ly confirmed by the Court of King's 
Bench, in their determination of the fol- 
lowing caſe. 


In an ejeAment for lands in Surry, the 
jury found a verdict for the plaintiff, ſub- 
ject to the opinion of the Court on the fol- 


lowing caſe, 


Lord Bolingbroke, being ſeiſed in fee of 


the premiſes in queſtion, by indenture of 


leaſe, dated the 1ſt March 1765, demiſed 
U4 the 


295 


Chap. XIII. 
— 


Littleton, 
. 237 to 240. 


to Rep. y. a. 
3 Comm. 170. 


Mich. 23 G. 


3. Goodright 


ex. dem. 
Hare v. 
Board & 
Jones, M. S. 
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ne XII. the fame to William Stevens for t twenty-one 


years, at the rent of 100 J. which leaſe, by 
meſne aſſignments, became veſted in the 
defendant Board. Lord Bolingbroke, by 
a bond dated 24th July 1770, with war- 
rant of attorney to confeſs judgment, in 
conſideration of 3000 l. became bound 
to the leſſee of the plaintiff in the penal 
ſum of 600017. conditioned for the payment 
to her of an annuity of 500 J. during his 
own life; and by indenture of the ſame 
date, Lord Bolingbroke, in conſideration of 
the ſaid 3000 J. and as a farther ſecurity 
for the annuity, demiſed the premiſſes in 
queſtion to the leſſor of the plaintiff for 
ninety-nine years, if his Lordſhip ſhould fo 
long live, at a pepper-corn rent, with a 
proviſo, that the leſſor of the plaintiff 
ſhould the next day re-demiſe the premi- 
ſes to Lord Bolingbroke for ninety-eight 
years and eleven months, if he ſhould ſo 
long live, at the rent of 500 J. which was 
accordingly done, 


Lord Bolingbroke, by leaſe and releaſe 
dated the gth and 1oth March 1773, con- 
veyed the premiſes, for a fair and valuable 
yonfideration, to the defendant Jones i in fee, 

who 
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to the leflor of the plaintiff, 


Jones being in poſſeſſion, levied a fine 
of the premiſes, with proclamation in 


Trinity Term in 1775, to the uſe of him- 
ſelf in fee. 


The annuity was in arrear from the 24th 
January 1774, and the ejectment was 
brought in Hilary Term 1782. 


Lord Mangſield. We have looked into 
all the caſes, and have no doubt. It ap- 
pears that the leſſor of the plaintiff, and 
the defendant Jones, are both innocent; 
Jones is a purchaſer for a valuable conſi- 
deration, without any notice of the leſſor 
of the plaintiff's title; the leſſor of the 
plaintiff is not alleged at any time to have 
known of the conveyance to Jones, and 
there was no circumſtance of notoriety at- 
tending the transfer to give her ſuch no- 
tice; for the viſible poſſeſſion continued 
the ſame after the ſale as before it; the 

leaſe to William Stevens ſubſiſting, and the 
payment of rent to Jones, inſtead of Lord 
Bolingbroke, carried with it no notoriety in 
the country. At the time of the convey- 
| ance, 


297 
who had no notice of the annuity granted Chap. XIII. 


— 


298 


Fines. 


Chap. XIII; ance, there was no arrear of intereſt due to 
—— Mrs. Hare, and therefore ſhe had no right 


to come upon the land in any ſhape. If 
ſhe was guilty of laches afterwards, there 
could be no mala fides in it with reſpect to 
Jones, as he is under no diſadvantage from 
it: ſo that it is a queſtion of mere law be- 
tween two innocent parties, whether the 
right and intereſt of the leſſor of the plain- 
tiff is barred by the fine and non-claim, 
This depends on one clear propoſition, 
which is a general rule of law founded in 
good ſenſe; and although it be difficult to 
find a rule without an exception, yet I 
know of none to this propoſition. It is 
laid down in 9 Co. Rep. 106. a. © Re- 
&« ſolved per totam Curiam, that no fine nor 
* warranty ſhall bar any eſtate in poſſeſ- 
te fon, reverſion or remainder, which is not 
« deveſted and put to a right,” This ge- 
neral rule is illuſtrared and applied to ſe- 
veral caſes throughout the books; and 
hence it follows, that no collateral intereſt 
can be barred by a fine; as a rent-charge, 
a right of common, &c. and the authority 
cited from Carter 24. that a rent-charge 


may be barred by a fine, is totally miſ- 
taken; for, in looking into it, it appears 


to be thus; the owner of a rent- charge 
levied 


Fines. 


levied a fine of the land; the queſtion was, 
whether the rent-charge paſſed by the fine; 
and a diſtinction was taken between a fine 


operating as a grant or as a bar, Here 


the fine operated as a grant, and not as a. 


bar; the rule is univerſal, that a rent- 
charge in a third perſon 1s not barred by a 

fine and non-claim. Hence the parties 
to a fine, or one of them, muſt be in of a 
ſeiſin or poſſeſſion adverſe to that intereſt 
which is to be barred; for, if it be con- 
ſiſtent with it, the fine does not deveſt it, 
and therefore is no bar. Now, at the 
time of the conveyance to Jones in 177 3, 
Lord Bolingbroke had no adverſe poſſeſ- 
ſion ; he had paid all arrears, and as the 
leſſor of the plaintiff had no right to come 
on the land but for arrears, ſhe had then 
no title in her. At the time when the fine 
was levied, there was an arrear of a year 
and an half due; but the leſſor of the 
plaintiff was not bound to reſort to the 
lands for her remedy, ſhe had other ſecu- 
rities ; beſides, ſhe could not enter on the 
lands, the leſſee for years being in poſſeſ- 
fion ; all ſhe could do was by notice to the 
tenant under the ſtatute 4 & 5 Ann c. 16. 
which makes attornment unneceſſary, ei- 
ther ro diſtrain or bring an action for the 


rent, 
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Gilb. Ten. 


104. 


Neceſſity of an 
adverſe pofeſe- 


im. 


Chap. XIII. 
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rent. In every ſhape it is moſt clear, that 
the leſſor of the plaintiff's intereſt was not 
deveſted or turned to a right; and there. 
fore that it remained after the fine juſt as it 
did before. Judgment was given for the 
leſſor of the plaintiff. 


The doctrine, that a rent cannot be de- 
veſted, ſeems to extend to the caſe of a 
rent in the poſſeſſion of a perſon who has 
no title to it; for it is ſaid by Lord Chief 
Baron Gilbert, that if A. is ſeiſed of a 
rent-charge, and the tenant of the land 
pays it to B. this does not deveſt A. of his 
right, becauſe the wrongful payment of the 
tenant cannot alter the right of the owner; 
it is therefore a pay ment in his own wrong, 
and it ſtill remains in arrear. This ſeems 


the ſtrongeſt caſe that can be put on the 
ſubject. 


402. It is not only neceſſary that a perſon 
ſhould be out of poſſeſſion to be affected 
by a fine, but it is alſo requiſite that the 
party levying the fine ſnould have an ad- 
verſe poſſeſſion inconſiſtent with that of 
the perſon to be barred; ſo that if the 
poſſeſſion of the party who levies a fine is 
conſiſtent with that of any other perſon, 


ſuch 
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ſuch other perſon will not be affected 
by it. 


Thus, it has been ſettled, that the poſ- 
ſeſſion of one joint- tenant is the poſſeſſion 
of the other, ſo as to prevent the effect of 
the ſtatute of Limitations, and that where 


there are two joint-tenants in fee, if one 


of them levies a fine of the whole, it does 
not amount to an ouſter of his companion, 
but only ſevers the jointure, though he is 
in of the old uſe again. 


203. The poſſeſſion of one tenant in 
common is the poſſeſſion of the other, nor 
does the bare perception of all the rents 
and profits by one, amount to an ouſter of 
the other, ſo as to make him liable to be 
barred by the ſtatute of Limitations. 


Thus where one tenant in common re- 
ceived all the rents for 26 years, and in 
an ejectment brought by the other tenant 
in common for the recovery of his moiety, 
the only queſtion was, Whether the plain- 
tiff was barred: from recovering by the 
ſtatute of Limitations. It was ſaid on be- 
half of the plaintiff that the ſtatute of Li- 
mitations only runs againſt thoſe who are 
| out 
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Chap. XIII. out of poſſeſſion; that coparceners, joint- 


tenants, and tenants in common- have a 
Joint poſſeſſion, and the poſſeſſion of one 
is the poſſeſſion of both; that the percep- 
tion of the profits does not amount to an 
expulſion; one tenant in common may 
indeed diſſeiſe another, but then it muſh 
be done by an actual diſſeiſin, and not by 
a bare perception of the profits only, and 
the ſtatute of Limitations never runs 
againſt a man but where he is actually 
ouſted or diſſeiſed. The Court laid it 
down that there muſt be an adverſe poſſeſ- 
ſion in order to enable the ſtatute of Li- 
mitations to run; that there muſt be a 
diffeiſin ſtrictly proved; that in this caſe 
there was no adverſe poſſeſſion, no keep- 
ing the plaintiff out of poſſeſſion; one te- 
nant in common had received the rent 
without accounting for it to the other ; but 
there was no expulſion, no ouſter, Judg- 
ment was therefore given for the plaintiff, 


404. Notwithſtanding the doctrine eſta- 
bliſhed in the preceding caſe, it has ſince 
been determined that 36 years ſole and un- 
interrupted poſſeſſion by one tenant in 
common, without any account, or de- 
mand made, or claim ſet up by his com- 

ö panion, 
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panion, was a ſufficient ground for a jury 
to preſume an actual ouſter of the co- 
tenant. 


Upon a rule to ſhew cauſe why a new 
trial ſhould not be granted, Lord Mans- 
feld reported that from the year 1734 one 
tenant in common had been in the ſole 
poſſeſſion of the lands without any claim 
or demand, by any perſon or perſons 
claiming under the other tenant in com- 
mon; that no actual ouſter was proved: 
but upon the circumſtances his Lordſhip 
had left it ro the jury to ſay, Whether 
there was not ſufficient evidence before 
them to preſume an actual ouſter, and 
ſuppoſing there was an actual ouſter, in 
that caſe, the leſſors of the plaintiff were 
barred by the ſtatute of Limitations, The 
jury found that there was ſufficient evidence 

to preſume an actual ouſter, 


After the caſe had been argued, Lord 
Mansfield ſaid, © It is very true that I told 
« the jury they were warranted by the 
« length of time in this caſe, to preſume 
ee an adverſe poſſeſſion and ouſter by one of 
de the tenants in common of his compa- 
* nion; and I continue ſtill of the ſame 

«© Opinion. 
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Doe v. 
Proſſer, 
Cowp. 217. 
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* opinion. Some ambiguity ſeems to 
© have ariſen from the term anal ouſter, 
© as if it meant ſome act accompanied by 
ce real force, and as if a turning out by the 
*« ſhoulders were neceſſary. But that is 
* not ſo, a man may come in by a right- 
te ful poſſeſſion, and yet hold over adverſe- 
ce ly without a title, If he does, ſuch 
* holding over, under circumſtances, will 
© be equivalent to an actual ouſter. For 
te inſtance, length of poſſeſſion during a 
te particular eſtate, as a term of 1000 
© years, or under a leaſe for lives, as long 
te as the lives are in being, gives no title. 
But if tenant pur autre vie hold over for 
20 years after the death of ceſtui que vie, 
* ſuch holding over will in ejectment be 
* a complete bar to the remainder-man or 
* reverſioner; becauſe it was adverſe to 
« his title. So in the cafe of tenants in 
t coramon, the poſſeſſion of one tenant in 
common, eo nomine, as tenant in com- 
mon, can never bar his companion; 
becaufe ſuch poſſefiion is not adverſe to 
the righr of his companion, but in ſup- 
port of their common title ; and by pay- 
* ing him his ſhare, he acknowledges him 
* co-tenant. Nor indeed is a refufal to 
* pay of it/eif ſufficient, without denying bis 

1 le. 
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te z;tle, But if upon demand by the co- 
. © tenant of his moiety, the other denies to 
ce pay, and denies his title, ſay ing he claims 
© the whole and will not pay, and canti- 
© nues in poſſeſſion, ſuch poſſeſſion is ad- 
« yerſe and ouſter enough.“ 


The Court was of opinion, that an un- 
diſturbed and quiet poſſeſſion for ſuch a 
length of time was a ſufficient ground 
for the jury to preſume an actual ouſter, 


and therefore the rule for a new trial was 
diſcharged, 


405. It is ſaid by Sir Edward Coke, that 
when one co-parcener enters claiming the 
whole land and taking the whole profits, 
ſhe gains the moiety of her ſiſter by abate- 
ment, which is thereby deveſted, and yet. 
her dying ſeiſed will not take away the en- 
try of her fiſter; that when one coparcener 
enters generally, and takes the profits, 
this ſhall be accounted in law the entry of 
them both, and will not deveſt the moiety 
of her ſiſter ; but if both co-parceners en- 
ter, the taking of the whole profits, or 
any claim made by the one cannot put the 
other out of poſſeſſion without an actual 
putting out or diſſeiſin; from which it 

Vor, I, * follows, 
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follows, that if one co-parcener enters ge- 
nerally, and takes the whole profits, and 
afterwards levies a fine of the whole, ſuch 
fine will not bar her companion, becauſe 
there was no ouſter, and of conſequerice 
no adverſe poſſeſſion: for there is a ſtrict 
analogy between the effect of the ſtatute of 
Limitations, and that of the ſtatute of 
4 Hen. VII. in this reſpect: both theſe ſta- 
tutes enact that a non-claim during a cer- 
tain period of time, is a complete bar to 
thoſe who are out of poſſeſſion, that is, to 
thoſe who are either ouſted or diſſeiſed, 
but with reſpect to ſuch perſons who are 
in actual poſſeſſion, or whoſe poſſeſſion is 
preſerved by the poſſeſſion of ſome other 


perſon on account of a privity of eſtate, 
they are not barred, 


406. This doctrine, however, is not 
ſupported by any adjudged caſe reſpecting 


the fine of one co-parcener, but the rule 


laid down by the Court in the caſe of Ford 
v. Lord Grey, that the fine of one joint- 
tenant does not amount to an ouſter of his 
companion, ſeems to be a ſufficient autho- 
rity for concluding that the fine of one te- 
nant in common, or one Co0-parcener, 

would 
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would not be conſidered as a bar to his or Chap. XIII. 
her companion, as the principle is pre— e 

ciſely the ſame in all thoſe caſes, unleſs 

there were acts of ownerſhip from which 

an actual ouſter might reaſonably be pre- 

ſumed. 


In a writ of error from the Court of Davenport 
King's Bench in Ireland, the caſe was, that 721 Rep. 
Maurice Tyvrell being a Roman Catholick, 675. 
died ſeiſed of certain lands, leaving two 
ſons, Richard and James. By the Iriſh 
ſtatute 2 Anne, eſtates in fee-ſimple, or 
fee-tail, belonging to Roman Catholicks, 
deſcended in gavelkind, but on the death of 
Maurice, his eldeſt ſon, Richard entered 
alone, and held the ſame until his death, 

for 62 years, and in the mean time ſettled 
the ſame by fine and recovery, to which 
James his brother was privy, On the 
death of Richard, in 1766, leaving two 
daughters, James the leffor of the plaintiff 
brought an ejectment againſt his two 
nieces, for two thirds of the moiety of the 
lands whereof his brother died ſeiſed, as 
co-heir in gavelkind with his brother, and 
recovered them by default, He then 
brought an ejectment againſt the widow of 
Richard for the other third of the moiety, 
X 2 which 


308 


Fines. 


Chap. XIII. which ſhe claimed as her dower, and alſo 


— Patna 


under the ſettlement. On the trial the 
Judge directed the jury to find a verdict 
for the plaintiff, upon which a bill of ex- 
ceptions was tendered ſetting out in ſub- 
ſtance this caſe, which was returned into 
the King's Bench in Jreland, and there- 
upon the Court gave judgment for the 
defendant. A writ of error was then 
brought in the King's Bench at Weſt- 
minſter, and it was argued for the de- 


fendant that 62 years ſole poſſeſſion, and 


the fine were a bar to this action by com- 
mon law: that this was a queſtion not be- 
tween joint-tenants, or tenants in common, 
but tenants in gavelkind, who are male 
co-parceners; that the true ſtate of the 
law was this, 1. If both enter there mult 
be an actual ouſter, to make a diſſeiſin; 
2. If one enters generally, and takes the 
profits, this is no diſſeiſin; 3. If one en- 
ters ſpecially, as in the preſent caſe, claim- 
ing right to the whole, and taking the 
whole profits, this is a diſſeiſin; but after 
her death the ſiſter may enter, unlels 
barred by the ſtatute of Limitations. 4. If 
after a ſpecial entry, one by feoffment or 
fine, deſtroys the co-parcenary, and takes 
back an eſtate in fee and dies, the entry of 

the 
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the ſiſter is barred, Here Richard entered 
alone in 1704, took the whole profits, 
ſettled the eſtate in 1727, with the privity 
of James, levied a fine, and died after 62 
years poſſeſſion, The entry of James is 
therefore clearly barred, and he cannot 
maintain an ejectment. The Court ſaid, 
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that the ſtatute 2 Anne, made the lands of 


Roman Catholicks deſcend in gavelkind, 
that was it's whole effect, and then the ad- 
verſe poſſeſſion of one gavelkind tenant, 
would not operate as the poſſeſſion of 
both. That was a qualified rule, and in 
the preſent caſe the acts of ownerſhip, 
fine, Sc. made an actual ouſter, the ſta- 


tute of Limitations operated as an extin- 


guiſh ment of the remedy of the one, and 
not as giving the eſtate to the other. 


407. It is impoſſible from theſe caſes 
to deduce any certain rule reſpecting the 
operation of fines levied by joint-tenants, 
tenants in common, or co-parceners; for 
if we adopt the principle laid down by Sir 
Edward Coke, no fine levied by a joint-te- 
nant, Sc. will bar his companion, unleſs it 
be proved that ſuch joint-tenant entered 
ſpecially, claiming the whole; a fact not 
eaſily aſcertainable, and which can only be 

X3 decided 


1 Ark. 631. 
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Chap. XIII. decided by a jury. But there is another 
— — paſlage in Coke's Comment on Littleton, 
1 Inſt. 374. where it is ſaid that “ when one co par- 
8 * cener entereth into the whole, and 
ce maketh a feoffment of the whole, this 

« deveſteth the freehold in law, out of the 

& other co-parcener,' Now a fine where 

one of the parties to it has an eſtate of free- 

hold has certainly as powerful an opera- 

tion in deveſting an eſtate, as a fcoffment; 

and if this rule be adopted, it will follow, 

that a fine levied by one joint-tenant, &c. 

will deveſt the eſtate of his companion, 

and of conſequence bar it, unleſs a claim 

is made in due time. A diſtinction may 

however be made between a fine levied 

of the whole cſtate by one joint-tenant, 

Sc. without any declaration of uſe, and a 

fine levied of the whole eſtate by one 
joint-tenant, c. for the purpoſe of con- 

veying it to a purchaſer. In the firſt caſe 

it may be preſumed that the joint-tenant, 

Sc. only levied the fine in order to 

ſtrengthen his own and his companion's 

title, but in the ſecond caſe, the act of 

levying the fine is ſufficient evidence of 

an intention of claiming the whole profits, 

and therefore the poſſeſſion muſt neceſſa- 


rily become adverſe from the time when 
ſuch 
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ſuch a fine is levied, And even in the 
caſe where both the joint-renants, &c, have 
entered and been ſeiſed, the levying a fine 
by one of them to a ftranger, of the whole 
eſtate, ſeems to amount to an actual put- 
ting out. 


408. When fines became common al- 
ſurances of lands, the Judges would no 
more allow a fine to deveſt the intereſt of 
the king, than any other conveyance, but 
preſerved the king's remainder or rever- 
ſion, altho' they allowed the fine to be a 
good bar to the eſtate tail, on which the 
king's remainder or reverſion depended, 
for otherwiſe an eſtate-tail, with a remain- 
der or reverſion in his majeſty would have 
been unalienable; and if a fine was levied 
of an eſtate of this kind, it only paſſed a 
baſe. fee, determinable on failure of heirs 
of the body of the tenant in tail. 


But by a clauſe in the ſtatute 32 Hen. 8. 

6. 36. J 4. it was provided that © that 
ce ſtatute ſhould not extend to any fine le- 
« vied by any perſon or perſons, of any 
e manors, lands, tenements, or heredita- 
© ments before the time of levying the 
te ſame fine, given, granted or aſſigned to 
X 4 te the 
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ce the ſaid perſon or perſons ſo levying the 
« ſame fine, or to any of his or their an- 
ce ceſtors in tail, or by virtue of any let- 
ce ters patent of the king, or any of his 
cc progenitors, or by virtue of any act or 
cc acts of Parliament, the reverſion where- 
ce of at the time of the ſaid fine or fines fo 
« levied, being in the king, his heirs or 
c ſucceſſors: but that every ſuch fine and 
ce fines, ſhould be of like force, ſtrength 
ce and effect, as they were or ſhould 
© have been if that act had never been had 
or made.“ 


In conſequence of this proviſo the ope- 
ration of fines levied by tenants in tail, 
where there was a remainder or reverſion 
in the crown, depended on the ſtatute 
4 Hen. 7. and it was much doubted whe- 
ther the iſſue in tail were barred or not. 
But on accouat of a ſtatute made two years 
aſter, 34 C 35 Hen, 8. c. 20. it was re- 
ſolved that no fine, levied by a tenant in 
tail, of the king's gift, Sc. where there 
was a remainder or reverſion in the crown, 
ſhould operate as a bar to the iſſue in tail 


or ſhould affect the remainder or rever- 


ſion which was in the crown, 
With 
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With reſpe& to the conſtruction of the Chap. XIII. 
ſtatute 34 & 35 Hen. VIII. and the caſes ; 
which have been determined on it, they 


will be ſtated in the Eſſay on Recoveries, 


409. A ſpringing or ſhifting uſe cannot Springing anc 
be defeated or deſtroyed by a fine levied Pifting ujes. 
of the eſtate out of which ſuch ſpringing 
or ſhifting uſe is to ariſe, unleſs there be a 
non-claim of five years after it arilcs. 


Mary and Penelope Tanne“ being ſeiſed Lloyd v. 
in fee as co-heirs, in co deration of 8 
4000. paid to Mary by Richard Carew, in Parl. 137. 
and of a marriage, which ſoon afterwards 
took place between Penelope and Richard 
Carew; the ſaid May and Penelope con- 
veyed all their eſtates to truſtees and their 
heirs, to the uſe of Richard Careto for life, 
remainder to Penelope for life for her join- 
ture, remainder to truſtees to preſerve 
contingent remainders, remainder to the 
firſt and other ſons of Richard and Penelope 
in tail male ſucceſſively, remainder to the 
daughters in tail, with the ultimate re- 

- mainder to the ſaid Richard Carew and 
his heirs for ever. Subject to a proviſo, 
that if it ſhould happen that no iſſue of the 
ſaid Richard by the faid Penelope ſhould be 
living 
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Chap. XIII. living at the deceaſe of the ſurvivor of them, 


— . 


and the heirs of the ſaid Penelope ſhould, 
within twelve months after the deceaſe of 
the ſurvivor of the ſaid Richard and Penelope, 
dying without iſſue as aforeſaid pay to the 
heirs or aſfigns of the ſaid Richard Carew 
the ſum of 40-07. that then the remain- 
der in fee ſimple ſo limited to the ſaid 
Richard Carew and his heirs ſhould ceaſe, 
and that then and from thenceforth the 
premiſſes ſhould remain to the ule of the 
Tight heirs of the faid Penelope for ever, 
Aſterwards Richard Carew and Penelope 
his wife, in order to extinguiſh and deſtroy 
all ſuch right as the heirs of Penelope 
might have under this proviſo, and for 
ſettling the fame on the ſaid Richard 
Carezy and his heirs, levied a fine of all 
the eſtate, and declared the uſes thereof 


to Richard Carew for life, remainder to 


Penelope for life, remainder to Richard 
Carew in fee. Richard Carew died with- 


out iſſue, upon which the heirs of Mary 


claimed the eſtate under the proviſo, 
and filed their bill in chanccry, to compel 
the truſtees to convey the eſtate to them, 
on payment of the 40007. The bill was 
diſmiſſed; but upon an appeal to the 
Houſe of Lords, the decree of diſmiſſion 


was reverſed, it being alledged that this 
proviſo 
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proviſo was within the ſame reaſon with Chap. XII. 


thoſe limitations which were allowed in 
the Duke of Norfolk's caſe, where it is 
ſaid that future intereſts, ſpringing truſts, 


or truſts executory, and remainders to ariſe 


upon future contingencies, are quite out 
of the rule and reaſon of perpetuities, if 
they are not of remote conſideration, but 
ſuch as will ſpeedily wear out. And that 
the fine could not bar the benefit of this 
proviſo, becauſe the ſame never was, nor 
could be in Penelope, who levied the 
fine. 


410. Fines ſeem formerly to have been 


in ſome inſtances levied of dignities and 


titles of honour, but in the caſe of Lord 
Viſcount Purbeck, it was debated in the 
Houſe of Lords, whether the dignity of 
a viſcount could be ſurrendered to the 
king by a fine. And the Houſe of Lords 
after long debate, and having heard his 
Majeſty's Attorney General, were unani- 
mouſly of opinion that no fine levied to 
the king can bar a peer's title of honour, 
or the right of any perſon claiming ſuch 
title under a perſon levying ſuch a fine. 
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CHAPTER: XIV; 


How Fines may be reverſed and 
avoided, 


411. Fine being conſidered as a judg- 

ment given in a Court of Re- 
cord, it can only be reverſed by writ of 
error, which is allo a matter of record, be- 
ing a commiſſion to judges of a ſuperior 
court, authoriſing them to examine the re- 
cord upon which a judgment was given, 
and on ſuch examination to affirm or re- 
verſe the ſame according to law. Intereſt 


reipublice res judicatas non reſcindi, et nibil 


t tam conventens natural equitati, quam, 
unumguodgue diſſalvi, eo legamine quo ligalum 


eſt. 


412. During the term in which a judi- 
cial act is done, the record may be amend- 
ed or invalidated, without a writ of error; 
becauſe during the Term the record is in 
the breaſt of the Court, and the rolls are 
alte: able at the diſcretion of the Judges; 
and now the courts of juſtice allow amend- 
ments to be made at any time while the 

ſuit 
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ſuit is depending, notwithſtanding the re- 
cord be made up, and the Term be paſt; 
for they conſider the proceedings as in cri 
until the judgment is given; ſo that a fine 
may now be amended or invalidated at any 
time during the Term in which it is levied, 


by an application to the Court of Comman 
Pleas, 


413. A writ of error is properly ſpeak - 
ing a proceeding in the nature of an ap- 
peal, and therefore muſt be brought in a 
ſuperior court; fo that a writ of error to 
reverſe a fine is uſually brought in the 
Court of King's Bench, becauſe that Court 
has an appellant juriſdiction over the Court 
of Common Pleas. But where the error 
aſſigned in a judgment does not ariſe from 
any fault in the Court, but from ſome de- 
fect in the execution of the proceſs, or from 
ſome matter of fa&, the writ of error mult 
be brought in the ſame Court in which 
the judgment was given. And therefore 
in caſes of this kind, a writ of error to re- 
verſe a fine muſt be brought in the Court 
of Common Pleas. 


414. With reſpe to fines levied before 
the Juſtices of ales, purſuant to the ſta- 
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tute 34 & 35 Hen. VIII. It is provided 
by that ſtatute, /. 113. that all errors there- 
in ſhall be redreſſed by writ of error, to be 
ſued out of the King's Chancery in Eng- 
land, returnable before the King's Juſtices 
of his Bench in England, And by the 
ſtat, 43 Eli. c. 15. /. 6. it is provided that 
all fines levied in the county of the city of 
Cheſter purſuant to that act, ſhall be ſubject 
to be reverſed upon writs of error to be 
ſued and proſecuted before the High Juſtice 
of the County Palatine of Cheſter, as other 
judgments given in the Portmoot Court. 


415. With reſpect to the perſons who 
may bring a writ of error, it ſhould be 
premiled, that no perſon has a right to re- 
verſe a fine, unleſs he can ſhew that upon 
ſuch reverſal he will be intitled to the land; 
for the courts of law will not diſpoſſeſs the 
preſent tenant, unleſs the demandant can 
make out a clear title, poſſeſſion always 
carrying with it the preſumption of a good 
title, until the contrary appears. Beſides, 
if the perſon who demands the reverſal of 
the fine, canaot prove that he has a title to 
the lands of which the fine was levied, it 
follows that he is not affected by it; and it 
would be trifling with courts of juſtice, 

for 
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for a perſon to ſcek relief, who cannot 
make it appear that he has received an in- 


Jury. 


416. The perſon therefore intitled to a 
writ of error to reverſc a fine, is he who 
would have been intitled to the lands if 
the fine had not been levied, which in ge- 
neral is the heir at law; but where one who 
is ſeiſed ex parte materna, levies a fine in 
which there 1s error, the heir ex parze 
materna will be intitled to the writ of 
error. 


The younger ſon, when intitled to the 
lands by the cuſtom of Borough Exglicb, 
ſhall have the writ of error, and not the 


heir at common law, for this remedy de- 
ſcends with the land. 


A brother of the half blood however is 
not intitled to bring a writ of error on a 
fine levied by his elder brother, though if 
there had not been ſuch fine the land would 
have deſcended to him. 


417. In a writ of error to reverſc a fine, 
it is not requiſite that the perſon who brings 
the writ ſhonld deduce his title and pedi— 
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gree, unleſs it be a ſpecial caſe varying from 
the common courſe, as where a writ of er- 
ror is brought by a ſpecial heir in tail, or a 
perſon in remainder. | 


418. All thoſe who are parties to a fine 
mult in general join with the perſon inti- 
tled to the land in reverſing it, but this 
rule admits of ſome exceptions. 


uſband and wife were tenants for life, 
witli remainder to an infant in fee, and they 
all joined in levying a fine. The infant 
alone brought a writ of error to reverſe it, 
on account of his nonage. It was object- 


ed, that ſince all had joined in the fine, 


they ſhould likewiſe join in the writ of 
error: that the huſband and wife ſhould be 
ſummoned and ſerved, and then the infant 
alone might proceed to aſſign errors, But 
it was adjudged that the writ of error was 
well brought by the infant alone, becauſe 
the error aſſigned was not in the record, 
but without it, viz. in the perſon of the 
infant, 


419. No perſon can have a writ of error 
to reverſe a fine, who took any eſtate by it, 
becauſe no recoveror can bring a writ of 

error 
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error to defeat a record, by which he him- Cha». XIV. 
. ſelf has recovered; for the judgment in a — 

writ of error is to avoid that which the 

plaintiff has loſt. 


It follows from this principle, that in a Idem. 
fine ſur done gram & render, the cog- 
nizor cannot aſſign error in the grant & 
render, by which he himſelf has taken an 
eſtate. 


* 


420. A writ of error to reverſe a fine, 12 339. 
muſt be brought againſt ſome one of thoſe Hol Gin 
who were parties or privies to it, and not 
againſt the tenant of the land only. But 
the Court will not in general reverſe a fine 
unleſs a ſcire facias is returned againſt the 
perſons who are then in poſſeſſion ; for the 
cognizees of a fine are frequently nothing 
more than truſtees, and have no beneficial 


intereſt in the lands. 


421. Although it is a rule that in actions 
for the recovery of dower, the parol ſhall 
not demur on account of the infancy of the 
heir; yet if a man and his wife levy a fine, 
and after the huſband's death the wife 


brings a writ of error to reverſe it, in order 
Vor. I. * to 


Chap. XIV. 
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to recover her dower, the heir may plead 
his infancy, and the parol ſhall demur. 


In error to reverſe a fine levied by the 
plaintiff and her huſband, the heir being 
ſummoned as terre-tenant, appeared and 
pleaded that he was within age, and prayed 
that the parol might demur. The plain- 
tiff counter-pleaded the age, ſhewing that 
ſhe was intitled to have dower before the 
fine levied, and was now barred of dower 
by the fine which was erroneous, and ſet 
forth the errors. Upon demurrer and ſo- 
lemn argument it was adjudged that the 
parol ſhould demur, and that the plaintiff 
ſhould not have the advantage to take from 
the defendant his age, having by the fine, 
fo long as it flood in force, barred herſelf 
of her dower ; and therefore the law will 
rather favour the infant, whoſe privilege 
was immediate, than the plaintiffs, which 


was only mediate, after the fine was re- 
verſed. 


422. Errors may be aſſigned either in 
fact, as that the cognizor to a fine was an 
infant; or elſe in law, that is, on account 
of ſome defect appearing on the face of the 
record, But nothing can be aſſigned for 

Error 
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error in fact, in a fine which contradifts Chap. XIV, 


the record, becauſe the records of a court 
of juſtice are of ſo great credit that they 
can only be defeated by matters of equal 
notoriety with themſelves; and therefore 
although the circumſtances aſſigned for er- 
ror, ſhould be proved by witneſſes of the 
greateſt credit, yet ſuch evidence cannot 
be admitted. 


Thus we have ſeen that where the entry 


of the king's ſilver before the death of the 


cognizor, appears upon record, no aver- 
ment againſt it can be made. 


423. No averment can be made that 


the cognizor of a fine died before the teſte 
of the writ of dedimus poteſtatem, when it 
appears by the certificate of the concord 
that he was alive, for this contradicts the 
record. But an averment of the death of 
the cognizor generally, before the engroſſ- 


ment, entry and recording of the king's 
flyer, is admiſſible, 


424. Where a fine is acknowledged in 
court, the plaiatiff in error cannot aſſign for 
error that the cognizor died before the re- 
turn of the writ of covenant, for that would 
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directly contradict the record, becauſe no 
fine is ever acknowledged in court, until 
the writ of covenant is returned, for until 
then the parties are not before the court. 
But if the fine is acknowledged before 
commiſſioners, it may then be averred, 
that the cognizor died before the return of 
the writ of covenant, or that after the ac- 
knowledgement, and before the return of 
the certificate thereof, the cognizor died ; 
becauſe theſe facts are conſiſtent with the 
record, 


425. A fine was acknowledged before 
Roger Manwood, Eſq; one of the Juſtices of 
the Common Pleas, and afterwards a writ 
of dedimus poteſtatem was directed to Sir 
Roger Manwoed, (he having been knighted 
after the fine was acknowledged) who re- 
turned it with his name and title : this cir- 
cumſtance was aſſigned for error, but it 
was not allowed becauſe it contradicted the 
record, by which it appeared that the writ 
of dedimus poteſiatem was directed to Sir 
Neger Manwood, who by virtue thereof 
took the acknowledgment. 


426. A perſon may bar himſelf from 
bringing a writ of error in ſeveral ways; 
thus 


Flnes. 
thus if a man releaſes all his right in, or 
makes a feoffment of, the land whereof a 
fine has been levied, he will be thereby 
barred from bringing a writ of error, be- 
cauſe by his releaſe or feoffment, he has for 
ever excluded himſelf from the land, and 
no perſon can have a writ of error who is 
not intitled to the land. But if a perſon re- 
leaſes his right in, or makes a feoffment of, 
part of the land, he may ſtill reverſe the 
dne as to the remainder. 


427. 1f an infant brings a writ of error 
to reverſe a fine levied by him during his 
infancy, and on inſpection his nenage is 
recorded by the Court, but before the fine 
is reverſed, he levies another fine, the ſe- 
cond fine will prevent him from reverſing 
the firſt, becauſe the ſecond fine having en- 
tirely barred him of all right to the lands, 


muſt alſo deprive him of all remedies to 
recover them, 


428. In a writ of error to reverſe a fine, 
the defendant cannot plead in bar the ſame 
fine which is attempted to be reverſed, and 
five years non-claim, quia non valet excep- 
Ho iſtius rei cujus petitur difſolutio, 


13 429. A 
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429. A common recovery will bar the 
iſſue in tail from bringing a writ of error 
to reverſe a fine levied by his anceſtor, 


becauſe the eſtate tail being barred by the 


recovery, the iſſue in tail has no title to 
the land. 


430. The manner of reverſing fines dif- 
fers from that which is obſerved in reverſing 
other judgments, for in thoſe caſes the re- 
cord itſelf is removed into the court in 


which the writ of error is brought, becauſe 


in adverſary ſuits, errors cannot be aſſigned 
on a tranſcript of a record only: but in 
caſes of fines, nothing more than the tran- 
ſcript is removed, on which the errors are 


aſſigned; and if the fine is erroneous, the 


1 Rep. 76. b. 
1 Roll. R. 11. 
3 Lev. 36. 


Court of King's Bench may ſend for the 
record itſelf and reverſe it, or elſe ſend a 
writ to the treaſurer or chamberlain of the 
Court of Common Pleas to take it off the 
file. 


431. It is ſaid by Sir Edward Coke and 
others, that if there be tenant for life, re- 
mainder in fee to an infant, and they both 
join in levying a fine, which is afterwards 
reverſed by the perſon in remainder on ac- 
count of his infancy, yet that the 8 

ſhal 


Fines. 


Thall have the lands, during the life of the 
tenant for life. But in the caſe of Zouch v. 
Thompſon it was adjudged, that although a 
fine might be reverſed as to part of the 
lands and remain good as to the reſidue, 
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yet that a fine could not be reverſed in 7oto 


as to one perſon, and remain good in toto 
as to another. 


432. By the ſtatute 23 Eliz. c. 3. J. 2. 
it is enacted, © That no fine ſhall be re- 
« verſed for falſe or incongruous Latin, 
« razure, interlining, niiſ-entering of any 
« proclamations, miſ-returning or not re- 
cc turning of the Sheriff, or want of form 
c in words and not in ſubſtance,” 


By the ſtatute 10 & 11 WJ. 3. c. 14. a 
writ of error to reverſe a fine muſt be 
brought and proſecuted within 20 years 
after ſuch fine levied, 
| ? 
433. A writ of error can only be brought 
to reverſe a judgment in a court of record; 
for to amend errors in a baſe court, which 
is not of record, a writ of falſe judgment 


lies, returnable in the Court of Common 
Pleas, | 


Y4 434. Where 
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434. Where a fine is levied in the Court 
of Common Pleas, of lands held in antient 
demeſne, the lord may reverſe it by writ of 
deceit; and ſuch writ may be brought hy 
the lord againſt the parties to the fine and 
the ceſtui que uſe, by means of which he ſhall 
obtain judgment not only for damages 
(which are uſually remitted) but alſo to 
recover his court and juriſdiction over the 
lands, and to annul the former proceed- 
ings. 


435. If a fine be levied of lands, where- 
of part are held in antient demeſne, and 
part frank fee, and the lord in antient de- 
meſne brings his writ of deceit; the Court 
of King's Bench, upon a view of the tran- 
ſcript of the record, and proof that part of 
the lands are antient demeſne, will reverſe 
the fine as to that part. They will not 
however order the fine to be taken off the 
file, as in caſes where the whole fine is re- 
verſed, becauſe it will remain good, as 
to the lands which are frank fee, but 
will order a mark to be made on the 
fine, to ſhew that it is cancelled, as to 
the lands held in antient demeſne. 


Fines. 


436. The lord of a manor held in an- 
tient demeſne is not barred of his writ of 
deceit, by the death of any of the parties to 
the fine, 


A writ of deceit was broyght by the 
lord of a manor held in antient demeſne, to 
avoid a fine levied of lands held of him as 
of the ſaid manor. It was argued for the 
defendant, that the cognizor and the cogni- 
zee being both dead, the lord could not 
now maintain an action of deceit, becauſe 
it was only a perſonal action, and therefore 
died with the perſon, But it was reſolved 
that a writ of deceit did lie in ſuch a caſe 
againſt the heir of the cognizor or cogni- 
zee, becauſe it was a real deceit, and did 
not reſemble the perſonal deceit of non- 
ſummons ; and if the law were otherwiſe, 
the lord of a manor held in antient demeſne 
would be for ever barred of his right of 
inheritance, in caſe the parties to ſuch a 
fine ſhould happen to die the day after it 
was levied, 


437. Where a fine levied in the Court 
of Common Pleas, of lands held in antient 
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ſtill hold good between the parties. Some 
ſay it does not become entirely void, nor is 
the cognizor reſtored to his land againſt 
his own ſolemn acknowledgment on re- 
cord; eſpecially ſince the lord who brings 
the writ of deceit ſeeks nothing more than 
to reſtore the land to the privileges of an- 
tient demeſne. Others hold that the writ 
of deceit, and the reverſal thereon, entirely 
avoids the fine, and reſtores the cognizor 
to the poſſeſſion of the land, for the cogni- 
zance though on record ſhall be no eſtop- 
pel, becauſe it was made in a court which 
had no juriſdiction, and therefore the whole 
proceedings were coram non judice. 


438. In ſome caſes the Court of Com- 
mon Pleas will vacate and ſet aſide a fine 
upon motion, although the king's ſilver 
has been paid, and the fine compleated, 
without putting the parties to the trouble 
and expence of a writ of error ; in the ſame 
manner as they would ſet aſide a judgment 
obtained by trick or ſurpriſe. 


Thus where it evidently appeared to the 
Court, that a huſband had prevailed on 
his wiſe to levy a fine, ſhe being but ſix- 
teen years old; the fine was vacated, and 

the 


Fines. 


the exemplification brought into court and 


delivered up; the commiſſioners were al- 
ſo ordered to be proſecuted. 


439. Although a fine can only be re- 
verſed by a writ of error, yet its effects 
may be avoided in ſeveral other ways. 


There were four modes of avoiding a 
fine at common law, two by matters of re- 
cord, and two by acts in pats. Thoſe by 
matter of record were, a real action com- 
menced within a year and a day after the 
fine was levied; and an entry of a claim 
on the record of the foot of the fine itſelf, 


in this manner, zalis venit et apponit clame- 


um ſuum. Thoſe by acts in pais were, 
a lawful entry upon the land by the perſon 
who had a right; and in caſe that could 
not be done, then a continual claim, 


440. By the ſtatute 4 Hey. 7. all thoſe 
who are affected by a fine, muſt purſue 
their title by way of action or lawful en- 
try, ſo that a claim entered on the record 
of a fine, would now be ineffectual. 


An action commenced within five years 


after a fine has been levied, will be ſuffi- | 


cient 
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cient to avoid it, although judgment be not 
obtained within ſeven years after. But 
ſuch action muſt be proſecuted with effect, 
for if an action be commenced within the 
time preſcribed, and afterwards. diſconti- 
nued, it will not avoid a fine. 


441. The ſuing out of a writ and de- 
livering it to the ſheriff does not amount 
to a purſuing of a claim or title by way of 
action, unleſs the writ be returned by the 
ſheriff, 


442. The action mentioned in the ſta- 
tute 4 Hen. VII. muſt be a real action; 
ſo that an ejectment will not avoid a 
fine. | 


443. A bill in chancery is not ſuch a 
claim under the ſtatute 4 Hen. VII. as will 
avoid a fine, 


There is however an exception to this 
rule, in the caſe where a fine has been le- 
vied of a truſt eſtate, becauſe no entry by 
the ceſtui que truſt, nor claim or other le- 
gal act, will be ſufficient to avoid the fine, 
or ſuſpend the bar ariſing from the non- 
claim; it can only be by bill in chancery, as 

the 
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the claim to avoid a fine, ought to be 
of a nature which correſponds with the 
eſtate. 
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444. A fine may alſo be avoided by an Fry. 


actual entry made on the lands whereof 
the fine has been levied, provided the per- 
ſon who ſeeks to avoid the fine has a right 
of entry; but if the right of entry be taken 
away and a right of action only remains, 
as where a fine operates as a diſcon- 
tinuance of the eſtate, there an actual en- 
try on the land will not avoid the fine, but 
a real action mult be brought. 


445. Where an eſtate tail is diſconti- 
nued, the eſtates in remainder and rever- 
ſion expectant thereon are deveſted, and 
the perſons intitled to ſuch eſtates are 
barred of their entry, and driven to their 
action. 


An eſtate tail may be diſcontinued by 
five different modes of conveyance. A 
feoffment, fine, recovery, releaſe, and 


confirmation with warranty. But no per- 
ſon can create a diſcontinuance, who is 


not in the actual poſſeſſion of the eſtate 
tail, by force of the intail. | 
446. Where 


1 Vern. 213. 


1 Inſt. 332. b. 
H. Black. 


Rep. 269. 
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446. Where the original conveyance of 
an eſtate, is not by fine, but it is only le- 
vied as a confirmation of ſome prior con- 
veyance, it will not in that caſe operate as 
a diſcontinuance, or take away the entry 
of the remainder-man, 


Lord Cheney being tenant in tail, with 
remainder in tail to John Cheney, Lord 
Cheney conveyed the premiſſes by bargain 
and ſale inrolled, to William Higham and 
his heirs, by force whereof he entered and 
was feiſed, and, in a year afterwards, he 
levied a fine with proclamations to the ſaid 
Higbam and his heirs, with general war- 
ranty. Lord Cheney died without iſſue, 
and John Cheney the remainder-man in 
tail, entered upon the premiſſes. The 
queſtion was, Whether his entry was law- 
ful or not t 


It was reſolved that the entry of John 
Cheney was not taken away by the fine, 


becauſe it did not diſcontinue the eſtate- 


tail, but only operated as a confirmation 
of the eſtate of the bargainee, which was 
originally determinable on the death of the 
tenant in tail; whereas the fine confirmed 
it as long as the tenant in tail had heirs of 

hi 
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his body. It was agreed that if the fine Chap. XIV. 

had been levied before the bargain and 
| ſale was executed, it would have diſcon- 

tinued the eſtate-tail, and deveſted the 

remainder and reverſion, by which means 

the entry of John Cheney would have been 

taken away; but the eſtate- tail not being 

diſcontinued, the remainder was not de- 

veſted or turned to a right, fo that Jobs 

Cheney till continued in poſſeſſion of it, 

and therefore the fine was no bar to him. 


447. But where a fine is levied in pur- 
ſuance of a covenant in a prior conveyance 
of an eſtate-tail, as where a tenant in tail 
conveys his eſtate by leaſe and releaſe, and 
covenants in the releaſe to levy a fine, 

which is done accordingly; in that caſe 
the leaſe and releaſe and fine will be con- 
ſidered as one aſſurance, and will therefore 
operate as a diſcontinuance of the eſtate- 
tail. 5 


A perſon being tenant in tail- male, with Doe ex dem. 


remainder over in fee, in conſideration of woo 


a marriage, conveyed his eſtate-tail by 2 Burr. 504- 
leaſe and releaſe to truſlees and their heirs, 
to ſeveral uſes, and in the releaſe he cove- 
nanted to levy a fine to the ſame ules. 
The 
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Chop. XIV. The marriage took effect and the tenant 


— 


in tail levied a fine purſuant to his cove- 
nant. 


On the death of the tenant in tail with- 
out iſſue, the remainder-man in fee made 
an actual entry upon the lands to avoid the 
fine, and then brought his ejectment. 


The queſtion was, Whether the plain- 
tiff could maintain an ejectment. 


It was contended that an ejectment 
might be maintained, unleſs a diſconti- 
nuance could be proved; that from the 
authority of Seymour's caſe, the fine did not 
operate as a diſcontinuance, becauſe it 
paſſed no freehold, the freehold having 
been conveyed by the leaſe and releaſe be- 
fore the fine was levied, which therefore 
only operated as a confirmation of the pre- 
ceding eſtate, 


But the Court of King's Bench were 
unanimouſly of opinion, that the leaſe and 
releaſe and fine operated as one aſſurance 
and deveſted the remainder in fee; ſo that 
the plaintiff could not maintain his eject- 


ment, but was put to his formedon, be- 
cauſe 
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cauſe the operation of the deeds and fine Chap. XIV. 


ought not to be divided and conſidered 
diſtinctly, as that would defeat the inten- 
tion of the parties and overturn a great 
number of family ſettlements: that the 
deeds of leaſe and releaſe were incomplete 
until the fine was levied, and only operated 
as a declaration of the uſes of the fine, ſo 
that the eſtate-tail paſſed by the ſine: that 
this caſe was quite different from Sey- 
mour's, for in that caſe Lord Cheney did 
not levy the fine until a year after the 
bargain and ſale was inrolled; and it was 
expreſsly found by the verdict that the bar- 
gainee entered, and was ſeiſed by force of 
the bargain and ſale only; ſo that the bar- 
gain and ſale was totally unconnected with 
the fine, nor did it appear that any fine 
was intended to be levied at the time 
when the bargarn and ſale was executed. 


448. It ſhould however be obſerved 
that there can be no diſcontinuance of 
things lying in grant, ſo that if a tenant in 
tail of a rent, advowſon or common, levies 
a fine, or makes a feoffment with war- 
ranty, there is no diſcontinuance, for no- 
thing paſſes but during the life of the 
tenant in tail, which is lawful; and as no 

Vor. I, Z injury 
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injury is done to the iſſue in tail, the re- 


mainder-man, or the reverſioner, there is 
no diſcontinuance. 


449. With reſpect to che mode of mak- 


ing an entry it muſt be on the land, and 
with an intention of claiming the frechold 


againſt the fine. 


A fine having been levied, the leſſor of 
the plaintiff proved that at the gate of the 
houſe in queſtion, he ſaid to the tenant, 
he was heir to the houſe and land, and 
forbade him to pay more rent to the de- 
fendant; but he did not enter into the 
houſe when he made the demand, on 
which it was agreed that the claim at the 
gate was not ſufficient. Then it was 
proved that there was a court before the 
houſe, which belonged to it, and that though 
the claim was at the gate, yet it was on 
the land and not in the ſtreet, and that was 
holden good without queſtion. 


450. If a perſon is prevented by force 
or violence, from entering on lands whereof 
a fine has been levied, he muſt then make 


his claim as near the land as he can, which 
in 


Fines, 


in that caſe will be as effectual as if he 
had made an actual entry. 


451. The delivery of a declaration in 
ejectment, does not amount to ſuch an 
entry as will avoid a fine, even though the 
defendant appears to it, and confeſſes leaſe, 
entry and ouſter, for there mult be an 
actual entry made animo clamandi: whereas 
in an ejectment, there is only a fictitious 
or ſuppoſed entry, for the purpoſe of mak- 
ing a demiſe, and an actual entry muſt be 
made before the time when the demiſe i is 
laid. 


Upon a ſpecial verdict in ejectment, it 
was found that a fine had been levied of 
the premiſſes in queſtion; and that the 
leſſor of the plaintiff entered into the pre- 
miſſes with intent to make the demiſe in 
the declaration mentioned, but did not then 
make an actual entry for the purpoſe of 
avoiding the fine, but that after the demiſe 


laid the leſſor of the plaintiff made an ac- 
tual entry. | 


It was inſiſted for the defendants, iſt, 


That an actual entry was neceſſary to avoid 


the fine. And 2d. That the demiſe could 
2. 2 not 
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the poſſeſſion by the actual entry. The 
Court was of opinion with the defendants 
en both theſe points; and on a writ of 
error in the Houle of Lords: it was argued 
for the plaintiff, that a fine with procla- 
mations does not, by force of the ſtatute 
4 Tien. VII. operate as a bar to conclude 
{rangers till after five years elapſe without 
entry or action; and therefore the verdict 
having found that the leſſur of the plaintiff 
made his firſt actual entry after the demiſe 
laid, he thereby avoided the operation of 
the fine, and was at liberty to lay the de- 
miſe in his declaration, which is a mere 
fiction of law, as early as he thought fit 
after his right aecrued, in the ſame man- 
ner as if his title had ſtood independent of 
ſuch fine, ſo rendered ine ffectual within 
the plain intent of the ſtatute: and if ſuch 
entry was not good to maintain this de- 
miſe, it muſt follow, that in every caſe 
where a fine is levied by a wrong-doer, 
and not diſcovered till two, three or four 
years afterwards, the intermediate profits 
between the time of levying ſuch fine, and 
the entry of the lawful owner, muſt be ab- 
ſolutely loſt, although the ſtatute gives 
five years to enter, and an entry at any 
time 
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time within the five years, purges the diſ- Chap. XIV. 
ſeiſin and the wrong from the beginning 
and brings the perſon ſo entering within 

the ſaving of the ſtatute, to all intents and 

purpoſes. 


On the other ſide it was ſaid, that an 
actual entry is neceſſary to avoid a fine, be- 
fore an ejectment can be brought, and it 
muſt alſo be before the time of the de- 
miſe; becauſe a fine is of that high nature, 
even at common law, that it diſpoſſeſſes 
all perſons claiming title, and conſequent—- 
ly a leaſe to found the ejectment upon, 
cannot be made till the leſſor regains the 
poſſeſſion, As to the entries found by the 
verdict to have been made ſubſequent to 
the time of the demiſe, they were of 
no uſe in the preſent caſe ; for the eject- 
ment being originally void, could not be 
made good by any ſubſequent act; and 
therefore whatever effect thoſe entries 
might have in other reſpects, they could 
not make the leaſe good. That the word 
allion in the ſtat, 4 Hen. VII. has always 
been underſtood to mean real actions which 
were then in uſe; and it has ofren been 
determined, that the bringing an eject- 
ment is not ſufficient to avoid a fine. 
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It appears from Sir John Strange's re- 
port of this caſe, that the queſtions put to 
the Judges were, iſt, Whether an actual 
entry was neceſſary to avoid a fine? 2d, 
Whether the demiſe being laid before the 
time of the firſt entry, the eje&ment could 
be maintained ? To the firſt queſtion they 
anſwered in the affirmative; to the ſecond 
in the negative; upon which the judgment 
was affirmed, 


452. No entry 1s neceſſary where the 
fine is levied without proclamations, for 
the ſtatute 4 Hen. VII. does not extend to 
ſuch a fine, and therefore it may be avoid- 
ed at any time within twenty years. 


453. The entry to avoid a fine mult be 
made by the perſon who has a right to the 
land, or by ſome one appointed by him ; for 
a perſon who has a right of entry may 
empower another to enter for him. But 
if a ſtranger makes an entry on lands 
whereof a fine has been levied, in the name 
of a perſon who has a right to the land, 
without any preceding command or ſubſe- 
quent aſſent, within five years, by the perſon 
having right, it will not be ſufficient ; for 
the ſtatute 4 Hen, VII. bars all perſons who 

do 
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do not claim within five years, by which 
means an election is given to all thoſe who 
have a right at the tiine when a fine 1s le- 
vied to claim or not, and a ſtranger cannot 
make this election for them. 


A diſſeiſor levied a fine with proclama- 
tions, the diſſeiſee not knowing it; and a 
ftranger made an entry within five years, 
to the uſe of the diſſeiſee, but the diſſeiſee 
did not aſſent to it, until the five years were 
expired. It was determined by all the 
Judges that the aſſent of the diſſeiſee to the 
entry, after the five years had expired, was 
not ſufficient to render it valid, becauſe the 
ſtatute of fines ought to be taken ſtrictly, 
being made for the — of repoſe and 
tranquility. 


454. A perſon in remainder or reverſion 
expeCtant on a leaſe for life or years, or the 
lord of a tenant by copy, may enter in the 
name of the tenant for life, the tenant for 
years or the copyholder, to ſave thoſe par- 
ticular intereſts, as well as their own free- 
hold and inheritance : and the entry of 
thoſe particular tenants will alſo ſave the 
rights of the lord, the remainder-man, or 


reverſioner, on account of the privity of 
Z 4 ellate 


Chap. XIV. 
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eſtate which is between them. A guardian 
by nurture, or in ſocage, may alſo enter in 
the name of his ward to avoid a fine, and 
ſuch an entry will ſave his right. 


455. The entry of one joint-tenant, co- 
parcener, or tenant in common, will be 
ſufficient to avoid the effect of a fine, as to 
the other joint · tenant, coparcener, or tenant 
in common. 


456. By the ſtatute 4 Ann c. 16. /. 16. 
it is enacted, © That no claim or entry to 
te be made of, or upon any lands, tene- 
« ments or hereditaments, ſhzl] be of any 
© force or effect to avoid any fine levied, 
* or to be levied with proclamations, ac- 
te cording to the form of the ſtatute in that 
ce caſe made and provided, in the Court of 


e Common Pleas, or in the Courts of Seſ- 


te ſions in any of the Counties Palatine, or 
t jn the Courts of Grand Seſſions in ales, 
« of any lands, tenements or heredita- 
« ments; or ſhall be a ſufficient entry or 
& claim within the ſtatute of limitations, 
* unleſs upon ſuch entry or claim an action 


e ſhall be commenced within one year 


* next after the making of ſuch entry or 
te claim, and proſecuted with effect.“ 


457. The 
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457. The proper mode of reverſing a 
fine for any defect in the record is, we have 
ſeen, by writ of error: but where a fine 1s 
void ab initio, either as well to all mankind, 
or as to ſome particular perſons, its effects 
may then be avoided by plea. 


Thus where none of the parties to a fine 
have an eſtate of freehold in the lands 
whereof it is levied, ſuch fine is totally void 
as to all ſtrangers, and may be avoided by 
pleading, quod partes fints nec eorum aliquis 
tempore levationts finis, nihil habuerunt, nec 
eorum aliquis habuit, &c. ſed quidam J. S. 
cujus ſtatum ipſe babet. 


This mode of avoiding a fine ſeems to 
have been already eſtabliſhed in the time of 
Bratton : Excuſatur etiam qui quod clameum 
non appoſuerit , ſcilicet ubi finis ipſo jure ſit 
nullus, ut fi factus fuit de tenemento quod alius 
tenuit, ut fi ipſe qui debuit clameum appoſuiſſe, 
vel anteceſſor ſuus, ſuit in ſeiſina de eadem re 
quando finis factus fuit, et non ille vel ante- 
ceſſor ſuus qui * allegat. 


458. The = quod partes finis nibil ba- 
buerunt, might originally have been plead- 
ed by any perſon who was not a party to the 
fine; 
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fine; and there is a very long caſe in the 
rolls of Parliament, 14 Ed. III. No. 31. in 
which it was determined, that a ſtranger 
ſhould be allowed this averment. Burt by 
the ſtatute 4 Hen. VII. parties and allo pri- 
vies to a fine are deprived of this plea ; and 
as it is now determined, that the iſſue in 
tail are meant by the word privy, it fol- 
lows, that they cannot avoid a fine on this 
ground. 


459. By the common law a fine might 
be avoided on account of any fraud in the 
parties who levied it. Excuſatur etiam quis 
quod clameum non appoſuerit, fi finis factus 
fuerit per dolum et fraudem vel alio modo in 
alterius præjudicium, quod finis tenere non 
debeat. 


Thus in 29 Eliz. one Hubert was con- 
victed in the Star Chamber upon a bill ex- 
hibited againſt him for procuring one 
Webſter to acknowledge a fine in the name 
of A/-zander Gellibrand (who was then be- 
yond ſea). The ſentence was, that he 
ſhould be fined and impriſoned, and that 
the fine thus levied ſhould be avoided (if 


it could be fo done) by entering a vacat 


on the roll, or otherwiſe as the Juſtices of 
the 


I 


Fines. 
the Common Pleas ſhould beſt approve ; Chap. XIV. 


and if it could not be ſo made void, that 
then Hubert, by fine or otherwiſe, as Gel- 
librand might deviſe, ſhould re convey the 
land to him and his heirs. 


460. Soon after the reſtoration, doubts 
were entertained reſpecting the power of 
Parliament to ſet aſide a fine obtained by 
force and fraud, 


A bill having been brought into the 
Houſe of Lords to vacate certain fines un- 
duly procured to be levied bv Sir Edward 
Powell and Dame Mary his wife, the Houſe 
commanded the Judges to deliver their 
opinions thereon in point of law: the Lord 
Chief Juſtice of the King's Bench deliver- 
ed it as his opinion, and that of all the reſt 
of the Judges, to be, © That they did not 
** find by any record or precedent in their 
* Jaw books of any fine which had been 
ce perfetted, that had been vacated for 
fraud or force in Parliament, or any 
« other place.” The queſtion was then 
Put, whether the fine was obtained by 
force? and it was reſolved in the affirma- 
tive. The bill paſſed, but the following 
proteſt was entered, ſigned by Lord Chan- 
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cellor Hyde and ſeveral other Lords, © That 
* fines are the foundations of the aſſurances 
te of the realm, upon which ſo many titles 
© depend, and therefore ought not to be 
* ſhaken, nor hath there any precedent oc- 
« curred to us wherein any hnes have been 
e vacated by judgment or act of Parlia- 
« ment, or otherwiſe without conſent of 
ce the parties; the eye of the law looking 
te upon fines as things always tranſacted by 
„ conſent, and with that reverence, that 
te no averment whatſoever ſhall be again} 
« them hen they are perfected.“ 


In the Houſe of Commons counſel were 
heard for and againſt this bill, and the 
Houſe being ſatisfied that they had full 
power and juriſdiction of the cauſe, the 
bill paſſed. 


461. A fine may alſo be avoided by an 
averment of fraud, in conſequence of the 
ſtatute 27 Eliz. c. 4. where it appears to 


have been levied to ſecret uſes, for the 


purpoſe of deceiving 'purchaſers; or by 
an averment of uſury under the ſtatute 


13 Eliz, c. 8. 


462. Al- 
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462. Although a fine duly levied is as Chap. XIV. 


effectual and binding in a court of equity 
as in a court of law, becauſe it is one of 
the common aſſurances of the realm, and 
was originally inſtituted for the purpoſe of 
ſecuring thoſe who were in poſſeſſion of 
lands; yet if any fraud or undue practice 
appears to have been uſed in obtaining a 
fine, the Court of Chancery has then a 


power of relieving againſt it, as much as 


againſt any other conveyance; for although 
it might be extremely improper and incon- 
venient to admit of an averment in a court 
of common law, againſt a fine obtained by 
fraud, becauſe it would be dangerous to 
permit the evidence of a record to be queſ- 
tioned in any caſe whatever; yet as there 
is a method in which relief may be given 
in caſes of this kind, without contradifting 
the principles of the common law, it is 
highly proper that a court of equity ſhould 
adopt it, and the Lord Chancellor appears 
to have exerciſed this juriſdiction as early 
as the reign of Queen Elizabeth. 


The Court of Chancery however does 
not abſolutely ſet aſide a fine ſo obtained, 
nor does it ſend the party aggrieved to the 
Court of Common Pleas to get it reverſed ; 


bur 
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but it conſiders all thoſe who have taken 
an eſtate by ſuch a fine, with notice of the 
fraud, as truſtees for the perſons who have 
been defrauded, and decrees a re-convey- 
ance of the lands, on the general ground of 
laying huld of the ill conſcience of the par- 
ties, to make them do that which is neceſ- 
ſary for reſtoring matters to their ſituation. 
But with reſpect to any technical error in 
a fine, or irregularity of the commiſſion- 
ers who have taken the acknowledgment of 
it, it is a matter only cognizable in the 
Court of Common Pleas, becauſe a fine 
being of che ſame nature as a judgment, is 


properly examinable in that court only 
where it is entered. 


463. A bill was filed by one Coleby, to 
be relieved againſt a purchaſe made from 
the plaintiff's father, ſuggeſting chat he 
had been circumvented and impoſed upon 
by the defendants. The defendants inſiſt- 
ed on their purchaſe, and it appeared that 
there were, firſt, articles for the purchaſe 
under hand and ſeal, and ſome time after 
that, a conveyance actually made and 
executed in purſuance of theſe articles, and 
the purchaſe- money paid and ſecured ; and 
after all this, a fine levied by the plaintiff's 
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father to the purchaſer. Lord Keeper Cp. XIV. 
Nerth, upon the hearing of the cauſe, ſet n 
the purchaſe aſide, becauſe there appear- 

ed to be ſome art uſed to perſuade the 

plaintiff's father to ſell the lands, 


464. A perſon having prevailed on a Woodhouſe 
woman to levy a fine of ſome houſes, and 9 
to execute a deed declaring the uſes there- 
of to himſelf and his heirs, it bring proved 
that the woman, at the time of levying the 
fine, declared that ſhe muſt make uſe of 
ſome friend's name in truſt for herſelf, and 
ſhe having afterwards declared in her will, 
that ſhe only levied the fine for the better 
enabling her to diſpoſe of her eſtate, and 
having deviſed it to J. S. ſubject to the pay- 
ment of her debts : the Court of Chancery 
decreed, not only that the lands were liable 
to the debts of the teſtatrix, but alſo that 
the perſon to whoſe uſe the fine was de- 
clared, ſhould convey the houſes to 7. 6. 
according to the will, 


465. Where a fine is levied by a perſon 2 Ack. 331. 
who has got into poſſeſſion under a forged 
deed, a court of equity will not allow it to 
have any operation, 


466, if 
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466. If tenants give a conditional poſſeſ- 
ſion only, provided they may pay their 
rents to a third perſon, until a ſuit is deter- 
mined: a fine levied under ſuch a poſ- 
ſeſſion will not in a court of equity be al- 
lowed to have any operation. 


467. By the common law, if an infant or 
idiot has by any neglect or contrivance been 
permitted to levy a fine, his declaration of 
the uſes thereof will be good, ſo long as 
the fine remains in force; and if the fine 
1s never reverſed, his declaration of the 
uſes will be binding and concluſive on him 
and his heirs for ever; becauſe the law 
will not preſume that a fine, which is a ſo- 
lemn act on record, has been levied by a 
perſon labouring under ſuch diſabilities, and 
therefore until the fine, which is the prin- 
cipal, is annulled, the declaration of the 
uſes thereof will remain good. Thus ſtands 
the common law on this point; but as the 
Court of Chancery has, in many inſtances, 
compelled perſons who had obtained eſtates 
under a fine in a fraudulent manner, to ce- 
cunvey them to thoſe who were really in- 
titled thereto : ſo, that court will interpoſe 
its authority in caſes of this kind, and not 


ſufer the declaration of uſes of a fine levi- 
ed 
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ed by an idiot to bar his heirs; as no ſpecies Chap. XIV. 


of fraud can be more evident, than that of 


obtaining a conveyance from a perſon of 
this deſcription. 


— 


Thus, where one Addiſon by a firſt and Addifon v. 


ſecond inquiſition was found a lunatick in 
1706 from the year 1689, without any in- 
tervals. The defendant had got a mort- 
gage, and at laſt an abſolute purchaſe at 
great undervalue, by deeds, fines, and reco- 
veries; the Court ſet aſide the purchaſes, 


Dawſon, 


2 Vern. 678. 


468. In the cafe of Rochfort v. the Earl of 7 Brown. 


Ely, which was heard in the Houſe of Lords 
in the year 1775, on an appeal from the 
Court of Chancery of Ireland, and of which 
the reader will find a full account in the 
appendix to the Eſſay on Recoveries, the 
Houſe affirmed the decree of diſmiſſion of 
the Court of Chancery of Ireland, upon the 
ground that the Earl of Ely had a ſufficient 
capacity in law to do any act over his 
eſtates; and not in conſequence of any 
doubts reſpecting the juriſdiction of courts 


of equity to control the legal operation of 


fines and recoveries, or direct the uſes of 
them according to equity and conſcience. 


Vox. I. Aa 469. A court 
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469. A court of equity will not ſuffer a 
fine and non-claim to bar any charge on 
lands, where the perſon who levied the 


fine had notice of ſuch charge. 


Drapers? 
Company v. 
Yardley, 
2 Vern. 662, 


« Vern. 149. 


Thus where a perſon to whom lands were 
deviſed chargeable with legacies, levied a 


fine, on which there was five years non-, 


claim, and afterwards granted a rent charge 
and mortgaged the lands, It was decreed 
that the fine and non-chim were no bar to 
the legatees, becauſe the deviſce having no 
title but under the will, muſt have had no- 
tice of them. | 


470. A fine levied by a truſtee will not 
be allowed to affect the intereſt of the ceftui 
que truſt, 


Thus in the caſe of Bovey v. Smith, the 
Lord Keeper put this caſe to Serjeant May- 
nard, “ A. ſeiſed in fee in truſt for B. for 
« full conſideration conveys to C. the pur- 
« chaſer having notice of the truſt; and 
te afterwards C. to ſtrengthen his own eſtate 
« levies a fine. Whether B. the cæſtui que 
tc truſt be not in that caſe bound to enter 
ce within five years? and the counſel were 
« all of opinion, that he was not; for C. 

N ce having 


N 


Fines. 
n having purchaſed with notice, notwith- 
* ſtanding any conſideration paid by him, 
te was but a truſtee for B. and ſo the 


te eſtate not being diſplaced, the fine can- 


te not bar.” 


471. So in the caſe of Shields v. Atkins, 
Lord Hardwickeſays, it would be dangerous, 
where a perſon enters on the foot of a truſt, 
and never makes any declaration of his 
having performed the truſt, to conſtrue 
this ſuch an entry, as that a fine and non- 
claim aſterwards would be a bar. And in 
the caſe of Lord Pomfret v. Lord Windſer, 
his lordſhip obſerved, that a court of equi- 
ty would not ſuffer a fine levied by a truſ- 


tee, to bar an equitable right: ahd that if 


a practice of this kind was ſuffered to pre- 
vail, a court of equity might as well be 
aboliſhed by act of Parliament. 


472. It is à principle of equity, that if a 
ſtranger enters upon an infant's eſtate and 
receives the profits, he ſhall be looked up- 
on as a truſtee for the infant. 


Thus, where A. deviſed lands to truſtees 
until his debts were paid, then to an infant 
and his heirs, the defendant entered on the 
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- eſtate and levied a fine; five years paſt; the 
infant brought an ejectment as ſoon as he 
had attained his full age, but was barred by 
the fine and non-claim. He then brought 
his bill in Chancery, where it was deter- 
mined that although the fine and non-claim 
was a good bar at law, the legal eſtate be- 
ing in the truftees who were of full age 
and ought to have entered, yet that the 
plaintiff ought not to ſuffer for their laches, 
being an infant. The court decreed the 
poſſeſſion, and an account of profits, de- 
claring the fine and non-claim ſhould not 
run upon the truſt in the infant's minority, 
nor he ſuffer for the laches of his truſtee. 


473. A mortgagor cannot bar a mortgagee 
by a fine and non- claim: for although the 
mortgagee be in reality out of poſſeſſion, 
yet when that is done by the conſent of 
both parties, and the nature of the contract 
requires it ſhould be ſo, while the intereſt 
is paid: It would be againſt the original 
deſign of the contract, that any act of the 
mortgagor, except the payment of the mo- 
ney, ſnould deprive the » of his 
ſecurity. 


474. A fine 
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474. A fine and non- claim by a mortgagee 
in poſſeſſion will not, from the ſame princi- 
ple, bar the equity of redemption. 


Thus where a fine and non-claim was 
pleaded to a bill brought for the redemp- 
tion of a mortgage, the plea was over- 
ruled, 


475. Where a fine is levied purſuant to a 
decree of the Court of Chancery, for a 
particular purpoſe, that Court will not per- 
mit it to operate farther than the decree 
directs, 


476. The intention of marriage articles is 
ſo far conſidered in equity, that if a ſine be 
levied of the lands comprehended in ſuch 


articles to different uſes, a court of equity 


will compel a conveyance of the lands to 
the uſes of the marriage articles, notwith- 
ſtanding the fine. 


Thus, where Sir John Trevor, in conſi- 
deration of his marriage, entered into arti- 
cles to ſettle his eſtate, to the uſe of him- 
{elf for life, without impeachment of walte, 
remainder to his intended wife for life ; re- 
mainder to the uſe of the heirs males of his 
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Chap. XIV. body by the ſaid wife; remainder to his 
— own right heirs ; the marriage took effect, 


Lords, 


and Sir Joby Trevor had iſſue four ſons, 
but no ſettlement was ever made purſuant 
to the articles, 


Sir Jobn Trevor ſuppoſing himſelf to be 
tenant in tail under the articles, levied 
thice fines of the lands, and declared the 
uſes of them to himſelf for life, remainder 
to his ſecond ſon in tail, and afterwards 
died inteſtate, by which means a conſider- 
able real and perſonal eſtate devolved to 
his eldeſt ſon, who, notwithſtanding, filed 
his bill, praying a ſpecific performance of 
the articles. The ſecond brother pleaded, 


among other things, the fines and five 


years non-claim ; but it was decreed, that 
the lands compriſed in the articles ſhould 
be conyeyed to the eldeſt ſon in tail, and 


this decree was affirmed in the Houſe of 


477. The plea ofa fine and long poſſeſſion 
under it, is not a good bar to a bill brought 
for a diſcovery of the deeds, declaring the 
uſes of ſuch fine, 


Wilian 
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William Lord Brereton being ſciſed in 
fee of the impropriate rectory of Middle- 
wich, and of the advowſon and vicarage of 
the ſaid church as appendant to the rectory, 
agreed with Robert Lowe to convey the 
ſame to him; and in purſuance of this 
agreement the ſaid William Lord Brereton 
and Elizabeth his wif, and William, their 
ſon and heir apparent, in 1664 levied a fine 
ſur conuſance de droit come ceo, c. in conſi- 


deration of 1000 J. therein mentioned to 


be the purchaſe money, in the court of the 
county palatine of Cheer, to the ſaid Ro- 
bert Lowe, and to Edward Minſhall, Gabriel 
Hodg fon, and John Wilfon, (who all three 
died in Lowe's life-time) and to the heirs 
of the ſaid Robert Lowe. 


About the year 1702, Samuel Lowe, the 
ſon and heir of Robert Lowe, preſented a 
clerk to the vicarage of Middlewich, who 
was inſtituted and inducted, and continued 
in poſſeſſion till his death, which happened 
in the year 1718, when Francis, Lord 
Brereton, preſented his clerk to the vicar- 
- age, who was inſtituted and inducted. 
James Lowe, the reſpondent's brother, 
brought a writ of Quare Impedit, but be- 
fore the matter was determined the incum- 

*Aa4 bent 
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Chap. XIV. bent died, and the reſpondent, Lowe, pre- 
— — ſented his clerk, who was inſtituted and 


inducted. And the appellants brought 
their writ of Quare Impedit, to recover 


that turn of preſentation, claiming the ſame 


under a conveyance from the family of 
Brereton. 


The reſpondent, Lowe, having pleaded 
his title to the rectory and vicarage under 
the purchaſe and fine above-mentioned ; 
the appellants in Eaſter Term, 17 34, ex- 
hibited their bill in the Court of Exchequer 
againſt the reſpondent, ſetting forth that 
William Lord Brereton being minded to 
ſell the glebe and tithes of the ſaid rectory, 
the reſpondent's grandfather, who was then 
bailiff to Lord Brereton, prevailed on him, 
his lady and ſon, for ſome ſmall ſum of 
money, to {ſell and convey to the ſaid Ro- 
bert Lowe the glebe lands and tithes of the 
greateſt part of the ſaid pariſh ; and other 
parcels of the ſaid tithes were about the 
fame time purchaſed by ſeveral other per- 


| ſons, and conveyed to them, and the ſaid 
Robert Lowe, as part of the conſideration. 


for the purchaſe of the ſaid tithes, agreed to 
take upon himſelf the payment of the ſti- 


pend of nineteen marks to the vicar : but 
neither 
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inſiſted on any right to the advowſon of the 
vicarage, nor ever attempted to preſent 
thereto, except in the year 1702, when 
Samuel Lowe taking advantage of John 
Lord Brereton's being then under a com- 
miſſion of lunacy, preſented a clerk. The 
appellants therefore prayed that the reſpon- 


dent might diſcover whether there was not 


ſome deed wherein the uſes of the fine 
were declared, and whether a ſubſequent 
fine of particular parcels of the rectory was 
not levied in 1667, and deeds executed de- 
claring the uſes thereof. In bar to this 
diſcovery the reſpondent pleaded the pur- 
chaſe ſo made by Robert Lowe his grand - 
father, and the fine thereupon levied to him 
of the ſaid rectory, and the advowlſon of the 
ſaid vicarage ; and alſo the payment of the 
ſaid ſum of 1000 J. the purchaſe-money 
mentioned in ſuch fine, That proclama- 
tions were duly made on the ſaid fine, and 
that no claim was made to the premiſes 
within five years next after. That the re- 
ſpondent and thoſe claiming under him, 
enjoyed the premiſes for fifty years and 
upwards, and inſiſted on the ſtature of Li- 
mitations, 


On 
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Chap. XIV. On the gth of November 17 34, this plea 

— — came on to be argued before the Barons, 
when they ordered that the plea ſhould be 
allowed. 


An appeal was tken brought in the Houſe 
of Lords, and on behalf of the appellants 
it was argued, that the fine inſiſted by the 
plea to have been levied to Rebert Lowe, 
Minſball, Hodg ſon, and Wilſon, was not le- 
vied with an intention to convey the recto- 
ry to the conuſees for their own uſe, but 
only to clear the title to the rectory, which 
was then intended to be ſold in parcels; 
and as there did not appear to be any de- 
claration of the uſes of this fine, it would, 
by the rules of law, reſult to the conuſors. 
That the end of the bill was to diſcover the 
intent and deſign of the ſaid fine, and of a 
ſubſequent fine, ſaid to have been levied 
in 1667 to the ſaid Robert Lowe, of divers 
parcels of the ſaid rectory; and by the 
diſcovery of this ſecond fine, and the uſes 
of it, and the conſideration of ſuch con- 
veyance, to ſhew that the uſes of the firſt 
fine did reſult to the conuſors, or at leaſt, 
as to ſuch parts of the rectory as were not 
particularly conveyed by the ſecond fine, 
and the dzeds declaring the uſes of it; and 
there- 
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therefore the firſt fine ought not to have Chap. x1Vv. 


been pleaded in bar to ſuch diſcovery, 
wichout a denial of the particular circum- 
ſtances charged by the bill, as an evidence 
of ſuch reſulting uſe. That the reſpondent, 
by not anſwering or denying the ſeveral 
charges in the bill, touching the ſecond 
finc, and the declaration of its uſes, did 
implicitly admit the ſame, and that the 
advowſon of the vicarage was. not com- 
prized therein; and this admiſſion was a 
ſtrong evidence againſt him to ſhew, that 
the firſt fine was levied only for. the pur- 
poſes above-mentioned, and that nothing 


more was intended to pals to his anceſtor, 


than what was particularly comprized in 
the ſecond fine, and the declaration of the 
uſes thereof, That it did not appear by 
the plea, what was the real purchaſe-money 
of the adyowſon, nor that the ſame was 


paid by Robert Lowe, the reſpondent's an- 


ceſtor. That the appellants and the re- 
ſpondent derived under the ſame title, and 
the right of the appellants to the advowſon 
appeared from the reſpondent's own con- 
veyances; the pretence therefore of his 
anceſtor's being a purchaſer, without any 
notice of the appellant's title, was without 
foundation, And as to the quiet enjoy- 


ment, 


— dias 
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Chap. XIV. ment, the fine and non- claim, and the ſta- 


— — 


tute of Limitations, ſet up as a bar to the 
diſcovery ſought by the appellants; it was 
ſaid, that as to the glebe, and ſuch part of 
the tithes, parcel of the ſaid rectory, as the 
reſpondent claimed, there might have been 
a long and quiet poſſeſſion, nor was his ti- 
tle thereto at all impeached by the appel- 
lant's bill; but as to the advowſon of the 
vicarage, the only evidence of enjoyment 
inſiſted on by the reſpondent, was a preſen- 
tation about the year 1702, which was 
during the lunacy of Lord John; and ſince 
that time Lord Francis, his heir, preſented 
the laſt incumbent, and regained the poſ- 


ſeſſion of the vicarage. It was therefore 


hoped, that the ſaid plea ſhould not bar 
the appellants of a full diſcovery of the 
reſpondent's title; but that the order for 
allowing the ſame ſhould be reverſed. 


On the other ſide it was contended, that 
Robert Lowe, the reſpondent's grandfather, 
and under whom he claimed, was a pur- 
chaſer of the rectory and the advowſon of 


the vicarage, by the fine levied in 1664, 


for 1000 /. without any notice of any other 


title; and therefore, by the known and 


eſtabliſhed rules and practice of courts of 
equity, 
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obliged any further to diſcover or diſcloſe 
his title; nor were the appellants entitled 
to the aid of a court of equity in reſpe& 
to ſuch title. That by the fine, proclama- 
tions, and non-claim thereupon, and by the 
length of peaceable poſſeffion and enjoy- 
ment, which the reſpondent's grandfather, 
father and brother, and thoſe claiming un- 
der them, had ſucceſſively of the ſaid ad- 
vowſon, under the ſaid fine and purchaſe ; 
the title under which the appellants, by 
their bill, claimed the ſame, was utterly 
and effectually barred and defeated both at 


law and in equity; and therefore the order 


for allowing the plea- ought to be affirmed, 
and the appeal diſmiſſed with coſts. 
a 2 

After hearing counſel on this appeal, it 
was ordered and adjudged, that the order 
therein complained of, ſnould be reverſed; 
and that the plea ſhould ſtand for an anſwer, 
with liberty to except ſo far, as to oblige 
the reſpondent to diſcover any conveyance 
or conveyances made by William Lord 
Brereton and Elizabeth his wife, and William 
Brereton, Eſq; their ſon, or any or either 
of them, to Robert Lowe, the reſpondent's 
grandfather, alone, or jointly, with any 
other 


4 
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other perſon or perſons; and to diſcover 
any deed or deeds, declaring the uſes of a 
fine, in the pleadings mentioned to be le- 
vied in the 16th year of King Charles II. 
or declaring the uſes of a fine in the plead- 
ings alſo mentioned to be levied in the 
year 1667. 

478. Although a bill in equity is not ſuch 
an action as will avoid a fine, if the ſubject- 
matter of the ſuit be of legal juriſdiction : 
yet ſtill in ſome inſtances, the filing a bill 
in a court of equity, will prevent the bar 
ariſing from a fine and non- claim: and in 
caſes of this Kind the court will direct a 
trial at law, with an order that the defen- 
dants ſhall not ſet up the fine in bar of the 


plainti@'s claim, upon the ſame principle 


that a. court of equity ſometimes directs 
that the defendants in a ſuit at law, ſhall 
not plead the ſtatute of Limitations. 


Sir Jobn Thornyeroft, Bart. being intitled 
to the remainder in fee of the eſtates in 
queſtion, expectant on the deceaſe of his 
ſiſter Elizabeth, the then wife of General 
Handaſyde, deviſed the ſame to Henry 
Ferfler in fee. After the deceaſe of Sir 
Jobn Thernycreft, diſputes aroſe between 

Mrs. 
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Mrs. Handaſyde, who was heir at law of Sir Chop. XIV. 
— am 


Fobn Thornycroft and Mr. Forſter, reſpect- 

ing the validity of this will, which were 
compromiſed, and Mr. Forſter, ia conſi- 
deration of 6301. conveyed all his intereſt 
in the eſtates deviſed by the ſaid will to 

General Hardaſyde and his wife in fee as 
joint-tenants. Mrs. Handaſyde ſurvived 
her huſband, and having no iſſue, ſhe de- 
viſed among other eſtates, * her eſtate and 
* manor of S/ockwwell, in the pariſh of 7.am- 

* beth, in the county of Surry, and all there- 

te unto belonging, to Henſhaw Thornycroft, 

e and his heirs male, and appointed him 
ce her executor.” Upon the death of Mrs. 

Handaſyde, Lenſhaw Thornycroft entered in- 
to poſſeſſion of all the eſtates whereof ſhe 
was ſeiſed, among which was a farm ſitu- 
ated in the pariſh of St. Mary Newington, 
but which was not within the manor of 
Stockwell, and therefore did not paſs by the 
will, and in Hilary term 1773, levied a fine 
and ſuffered a recovery of all thoſe Mares, 
in order to bar the intail. 


Previous to this, Elizabeth Pincke and 
Ann Thornycroft, who were the heirs at law 
of Mrs. Handaſyde, filed their bill in the 


Court of Chancery againſt Henſbaw Thorny- 


croſi, 
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Chap. XIV. crefr, praying, that the ſaid Thornyeref? 
— 


; the production of that will, and ſetting up 


might ſet forth the dates and ſhort contents 
of all the deeds, evidences, and writings in 
his cuſtody or power, relating to the eſtates 
whereof Mrs. Hadafyde died ſeiſed; and 
that he miglit likewiſe ſet forth and diſto- 
ver of what lands of the ſaid Mrs. Handa- 


fyde he was in poſſeſſion, which were not 


compriſed in her will, and for an account 
of the rents and profits of the ſaid premiſes 
received by him ſince the deceaſe of Mrs. 
Handaſyde, and for a delivery of all deeds 
relating thereto. . 


The defendant by his anſwer denied be- 


ing in poſſeſſion of any eſtates belonging 
to Mrs. Handaſyde, but what were com- 


priſed 1 in her will 


The heirs at law ſoon after diſcovered, 
that the farm at Newington was not deviſed 
by the will, and therefore brought an eject- 
ment for the recovery of it. Notice of trial 
having been given juſt before the ſummer 
aſſizes 1778, a few days before the trial was 
to come on, the ſolicitor for the defendant 
informed the ſolicitor for the plaintiff of 
the will of Sir Jobs Thornycreft, and that 


the 
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the title of Henry Forſter under it, would Chap. XIV. 


non-ſuit the plaintiff in ejectment, but did 
not mention the fine or the deed by which 
Forfter's title was conveyed to Mrs. Han- 
daſyde, that deed being in fact not then 
diſcovered. The heirs at law gave notice 
of trial for the Lent aſſizes 1779, when 
Henry Thornycroft ſet up the fine and non- 
claim; and there having been no actual en- 
try, the plaintiffs were nonſuited. Upon 
this the plaintiffs filed a bill of revivor and 
ſupplement, praying, that under theſe cir- 
cumſtances the defendants might be re- 
ſtrained from ſetting up the fine in any 


manner to the prejudice of the plaintiffs. 


The caſe was heard before the lords com- 
miſſioners, Loughborough, Aſhhurſt, and Ho- 
tham ; and on behalf of the plaintiffs it was 
contended, that they ſhould have proceed- 
ed to trial at the ſummer aſſizes :778, 
which was before the expiration of the five 
years, if they had not been prevented by 
the information of the ſolicitor ; and there- 
fore this was a proper caſe for the inter- 
ference of a court of equity. They inſiſted 


further, that the filing of the bill in the court 


of Chancery was of itſelf ſufficient to pre- 
vent the bar, ariſing from the fine and non- 
claim taking place. 
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For the defendants it was urged, that 
there was no impropriety in the ſolicitor's 
conduct; that the court would not inter- 


fere to prevent the operation of a fine, un- 


leſs in caſes of fraud; and that the bill being 
in ſubſtance a mere bill for diſcovery could 
not operate to prevent the bar ariſing from 
the fine. 


Lord Loughlorough. — “ If it were made 
© out that the plaintiffs were prevented 
te from trying their cauſe by fraud, I ſhould 
« think, under the principles of this court, 
te the defendants ought to be reſtrained 
te from ſetting up the fine as a bar; but 
ce here the plaintiffs take it for granted, 
ce that. a bill filed in this court for any pur- 
% poſe, will prevent the ſtatute of limita- 
ce tion, or a fine barring. All legal intereſts 
te are bound by the fine: if the ſubject 
© matter of the ſuit be of legal juriſdiction, 
te the bringing a ſuit in equity will not bar 


* the operation of the fine, If a demand 


* of a debt be made here, if it be a legal 
« debt, this court being applied to for a 


C diſcovery, will not prevent the ſtature 
© of limitations from running; but if it be 


* for payment out of aſſets, for which this 


e is the proper juriſdiction, there the filing 


cc of 
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* of the bill is the commencement of a Chap. XIV. 
© proper ſuit. I do not ſay, that a caſe 
© may not exiſt where the bad faith of 
parties may make a ground to prevent 
*« a fine from barring ; but here was only a 
* communication of the truth of the caſe; 
the attorney ſtated all he knew: it was 
* not his duty to give notice of the fine: it 
*« was not in proof that it was in conſequence 
© of this they did not try the cauſe. It 
« was their own judgment that decided up- 
* on it. A legal bar has taken place in 
* in conſequence of a legal proviſion, 
* whether that proviſion be wiſe or not, it 
* muſt bind. No hardſhip has occurred, 
* in conſequence of which they can ſay, 
e that in conſcience the fine ſhould not be 
*« ſetup. This is a legal title, over which 

this court has no juriſdiction, and no 
te fraud has intervened. The bill muſt 
o therefore be diſmiſſed,” 


Lord Commiſſioner Aſpburſt.— I am 

'* of the ſame opinion;,—where a bill is 
e filed, with a prayer for equitable relief, 
- © the policy of the law ſuſpends the ſtatute 
« of limitations; juſt as in the caſe. of the 
# commencement of an aftion.—But with 
* reſpect to a fine the caſe is different, the 
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te bringing an action is not ſuffcient to 
« bar the operation without an actual en- 
« try; no more can the bringing a ſuit 
ic here be ſo, unleſs the entry was prevent- 
« ed by fraud. In any other caſe the 
* filing the bill cannot prevent the bar, and 
« in this caſe there was no fraud, but a fair 
« diſclofure.” 


Lord Commiſſioner Hotham,—* If the 
< filing of the bill is not a ſufficient bar, it 
« will ſtand on the circumſtances of the 
% caſe. It was a mere bill of diſcovery, 
* which is not ſufficient, If the circum- 
&« ſtances are ſuch, that there had been an 
*« impoſition on the party, I think the court 
« ſhould interpoſe, but it was a fair candid 


% converſation.” The bill was diſrniſſed, 


An apeal was brought from this decree 
to the Houſe of Lords, and on behalf of 


the appellants it was ſaid, that it belongs to 


the juriſdiction of courts of equity, not on- 


ly to give relief where the party intitled to 


the lands has a title only in equity, but alſo 


where the plaintiff in equity has the legal 
eſtate, and can recover at law, provided 
the deeds which are evidence of his title 
are in the hands of the defendant in poſ- 
ſeſſion 
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ſeſſion of the lands. The court in ſuch Chap. XIV. 
caſes relieves by decreeing a production of vx 


the deeds upon a trial at law, by reftrain- 
ing the defendant from ſetting up ſatisfied 
terms; and (in caſe an account of the rents 
is alſo prayed) will, after a recovery at law, 
by the aid of the court, decree an account 
of rents and profits. In like manner where 
the plaintiff has the title ar law, and can 
make it out at law, without any aid from 
deeds in the defendant's hands ; yet if the 
defendant has in his hands an inſtrument 
which will defeat the plaintiff's legal title, 
and has alſo another inſtrument in his 
hands which will reſtore the plaintiff's title, 
equity will either decree the defendant not 
to give the firſt inſtrument in evidence at 


law, or to produce both. This is the pre- 


ſent caſe ; for the plaintiffs, as heirs of Eli- 
zabeth Handaſyde, could make out their 
title at law to the lands, which did not paſs 
by her will, without any aid, by proving 
their pedigree : but it was in the power of 
the defendant to nonſuit the plaintiffs, by 
ſhewing, that Sir John Thorhycroft was in 
his life-time ſeiſed of the eſtate in queſtion, 
and that he deviſed it to Forfter, whereby 
Elizabeth, his ſiſter and heir at law, was 
diſinherited. But by the conveyance of 

8 1745 
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1745 from Forſter to Elizabeth in fee ſim- 
ple, and the production of it at law, the 
plaintiffs would be reinſtated in their title 
as heirs to Elizabeth, The original bill 
was brought for a production and inſpec- 
tion of all the title deeds by the heirs of 
Elizabeth Handaſyde againſt the deviſee, to 
which production the heir was intitled. 
And the plaintiffs preſuming that ſome aid 


of the court might appear to be finally ne- 


ceſſary to try the title at law, the bill prayed 


an account of rents and profits and delivery 


of the deeds belonging to the deſcended 
eſtates. In the courſe of purſuing and ob- 


taining this diſcovery, it came out, that Sir 


Jebn Thernycroft the ſon made a will, and 


deviſed to Forſter, and it alſo came out by 
the laſt anſwer, that Forſter had conveyed 
to Elizabeth Handaſyde in fee. It alſo came 
out that the lands in queſtion were com- 
priſed in an old ſettlement 1722, and in a 
term of five hundred years thereby created 
for raiſing annuicies, which had been ſatis- 
fied, but the term remained outſtanding ; 
ſubject to which term, Sir Fob Thornycreft, 
the ſon, took the lands in queſtion. So 
that it was undoubted, that if there were no 
other circumſtances in the caſe, the court 
had a juriſdiction, and ſhould have decreed 

vpon 
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upon the hearing of the cauſe, that the bill Chap. XIV. 
— Id 


ſhould be retained, with liberty for the 
plaintiff to bring an ejectment, that the de- 
fendants, the deviſees, ſnould not ſet up the 
term of five hundred years; and, in caſe 
the will of Sir John Thornycreft, the ſon, 
ſhould be produced in evidence, the defen- 
dants ſhould likewiſe produce at the trial 
the deed of 1745, and that all further di- 


rections ſhuuld be reſerved till after the 
trial was had, 


The only circumſtances in the preſent 
caſe which differed from the above, and 
which were the grounds of diſmiſſing the 
bill, were, that in Hilary term 177 3, (the 
next after the death of Elizabeth Handaſyde) 
the deviſee levied a fine of all the deviſed 
eſtates, and alſo of the deſcended eſtates 
(having entered upon both immediately 
after her death.) The original bill was 
filed in 1776. The five years non- claim 
ran from Michaelmas 1778. In Ofaber 
1781, the anſwer came in which diſcovered 
the deed of 1745, and admitted it to have 
been in the hands of the deviſee from the 
time of the death of Elizabeth Iandaſyae ; 
and the anſwer allo ſtated ard inſiſted upon 
the fine and non-claim. The cauſe was 


B b 4 heard 
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heard the firſt of July 1783, at which time 
the court ſhould have added to the direc- 
tions above-mentioned, That the fine and 
non-claim ſhould not be inſiſted upon at 
law, inſtead of diſmiffing the bill. upon the 
ground of ſuch fine and non- claim only, 
as the non- claim had elapſed pending the 
ſuit in Chancery, and therefore the court 
ought not to have permitted the defendant 


to take advantage of it at law. 


For a court of equity will not ſuffer the 
rights of the parties to be changed, pending 
the ſuit in a caſe within the juriſdiftion of 
the court, and where the court can relieve ; 
therefore if a truſt eſtate is before the court 
in a /is pendens, and a ſale be made of the 
truſt eſtate, without actual notice of the 
cauſe to the purchaſer, the court at the 
hearing will decree the relief againſt the 
purchaſer, which the plaintiff in the cauſe 
was intitled to. But it is otherwiſe after 
the cauſe is at an end, for then the party 
muſt have expreſs notice of a decree, as he 
muſt of a judgment at law, to affect him 
with equity. So in the caſe of a fine, 
equity will not ſuffer a'non-claim compleat- 
ed, pending the cauſe, to prevent rhe court 
from doing equity; otherwiſe (as Lord 

| \ Hardwicke 


. 
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Hardwicke expreſſed it in 2 Atk. 390.) it Chap. Xlx. 
would trip up the juriſdiction of this court, 


if you will not allow (where it is a proper 
matter of equity) a bill to prevent the run- 
ning of a fine. So where a court of equity 
has directed an action, the deſendant has 
been reſtrained from ſetting up the ſtatute 
of limitations, which has run pending the 
ſuit in equity. 


On the other ſide it was contended, that 
the title of the appellants, if they ever had 
any, was a clear title at law; it needed no 


aſſiſtance of a court of equity to bring it to 


a fair diſcuſſion: and accordingly the mo- 
ther of the appellant Pincke and the appel- 
lant Thornycreft brought an eje&ment, 
which might have been fairly tried without 
any ſuch aſſiſtance ; and there was now no 
obſtacle to a legal determination of the 
rights of the appellants, except the fine. 


That there was no ground for a court of 
equity to inter poſe, to remove the legal bar 


created by the fine. It was apprehended 


the farm at Newington was deviſed by the 


will; but ſuppoſing the contrary, there was 


not in the caſe any circumſtance which 
could give a court of equity a controul over 


the 
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the legal title of the reſpondents, nothing 
which could form a legal obligation upon 
their conſcience, not to ſer up the fine. 
The appellants attempted to impute fraud 
to the reſpondents or their follicitor ; but 
the bill did not ſtate ſuch a caſe as war- 
ranted the imputation, much leſs was it 
made out in proof, A fine was a matter 
of record open to the inſpection of every 
one; the legiſlature had given it an opera- 
tion to bar all claims not aſſerted in due 
time, and 1t was therefore the duty of every 
perſon having a claim, to inform himſelf 
whether there might be ſuch an impedt- 


ment to the aſſertion of it, Not diſcloſing 
to an adverſary that a fine had been levied, 


which might 1n time be a bar to his claim, 
could not be deemed a fraud. It was en- 
deavoured, therefore, to give to the con- 
verfation of the ſollicitor for the defendant 
and the follicitor for the plaintiff in the 
tjectment (of which there was no evidence 


but the anſwers) ſuch a turn as might make 


it appear ſomething like fraud. But the 
follicicor. for the defendant merely men- 
tioned a claim made by perſons to whoſe 
2pparent title he was then unable to give 


any anſwer, and which had therefore excited 


in his mind much apprehenſion for his 
client's 
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.chenz's title; and 400 he communicated 
was not only true, but (according to the 
information he then had) was the whole 
truth, though a ſubſequent accidental diſ- 


covery put an end to this alarming claim, 


which, if it had prevailed, was ſuperior to 
the title of the heirs, as well as of the de- 
viſee of Mrs. Handaſyde. It was true, the 
heirs countermanded their notice of trial 
of the ejectment, but their own judgment 
decided their conduct. 


It was aſſerted by the appellants, that 
if the cjectment had proceeded to trial, the 
fine muſt have been diſcovered, and five 
years not having then elapſed from the laſt 
proclamation, the heirs might have enter- 
ed to. avoid the fine. But this aſſertion 
was not founded in truth; the will cf Sir 
John Thornycroft would have been a ſuffici- 
ent deſence, and there would have been no 
neceſſity for ſetting 80 . 


„* 


It was cndeled- _ fees 5 be 


ce the ſaid decree or order views ion 
* complained of in HAY l Thould 
<« be reverſed. And it witfirther order- 
ed and adjudged, that the bill ſhould be 
ce retained for twelve months, and that the 


« plain- 
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« plaintiffs ſhould be at liberty in the 


e mean time to bring ſuch action or actions 
« at law as they ſhould be adviſed, Sc. 
© And it was further ordered and adjudged, 


ec that the ſaid defendant Edward Thorny- 


* croft ſhould not inſiſt in ſuch action or 
« ations, or on any trial to be had there- 
* on, on the fine mentioned in the plead- 
e ings, or on any non- claim which had 
*« enſued thereon, or any other fine or non- 
te claim which might have incurred ſince 
de filing the original bill.“ 


Exp or THz FIRST VoLUME, 


